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INStiTUT 
AFTER  SEVERAL  DECADES  of  increasing  ,S|q|^(^.TY 
enrollments,  the  United  States  is  entering  a  period  of 
falling  enrollments  that  will  present  immediate  and 
long-lasting  implications  for  school  construction,  ad- 
ministration, finance,  and  planning.  School  enroll- 
ments are  closely  related  to  number  of  births,  and  birth 
and  fertility  rates  have  changed  dramatically  during 
the  past  three  decades.  This  article  will  show  how  these 
changes  have  affected  school  enrollments  in  North 
Carolina  and  how  future  enrollments  are  likely  to 
change.  The  basic  trends  that  account  for  changes  in 
North  Carolina  school  enrollments  are  nation-wide, 
and  therefore  other  states  should  experience  similar 
trends  in  enrollinents.  However,  the  net  effects  of  the 
basic  trends  on  enrollments  in  different  states  will  vary 
depending  on  differences  in  migration  rates  and 
economic  growth  rates. 

For  North  Carolina  and  most  school  administrative 
units  in  the  state,  the  1977-78  school  year  should  mark 
the  beginning  of  a  period  of  declining  average  daily 
membership  (ADM).  Current  projections  by  the  De- 
partment of  Public  Instruction  (DPI)'  indicate  that  the 
decline  in  the  four  years  from  1976-77  to  1980-81  will 
be  dramatic.  For  the  entire  state,  first-grade  ADM  will 
fall  14.3  percent,  ADM  in  grades  7-9  will  fall  13.6  per 
cent,  and  total  ADM  will  fall  5.9  per  cent  (see  Chart  I). 
The  projected  changes  for  each  unit  for  grades  1-12 
are  shown  in  Table  1  and  summarized  in  Table  2.  In  86 

(continued  on  p.  12) 


1.  Division  of  .School  Planning.  For  a  description  of  the  projections 

.    and  instructions  for  making  projections,  see  Division  of  School 

I    Planning,  Pupil  Population  Projections,  Essential  Tools  for  Educational 

Planners  (Raleigh,  N.C.  Department  of  Public  Instruction.  1975). 


E  Or  G.OVESi\'M£t\T 

OF  l^iW^^^L'&TOI"^'  '^g^l  principles  have  begun  to 
change  drastically  the  administration  of  educational 
programs  for  the  handicapped.  Case  law,  state  legisla- 
don,  and  federal  statutes  all  have  a  bearing  on  what  the 
nation's  schools  must  do  and  what  they  may  not  do 
with  respect  to  the  education  of  the  handicapped.  Be- 
cause discussions  of  the  case  law  and  state  legislation 
are  available  to  school  officials,'  only  the  recent  federal 
legislation  will  be  explained  in  detail  here. 

Since  many  readers  will  be  interested  primarily  in  a 
brief  suminary  of  that  law,  this  article  begins  with  a 
synopsis  of  the  most  important  of  the  federal  statutes, 
P.L.  94-142  (the  Education  of  All  Handicapped  Chil- 
dren Act),  and  compares  it  with  North  Carolina's 
Equal  Educational  Opportunities  Act.  But  because 
many  other  readers  may  also  want  to  have  a  more 
detailed  explanation  of  the  federal  legislation,  the 
synopsis  is  followed  by  an  extended  discussion  of  P.L. 
94-142  and  comments  on  another  important  federal 
statute.  Sec.  504  of  the  Rehabilitation  Act  of  1973,  and 
North  Carolina  legislation. 

Synopsis  of  P.L.  94-142  and 

Comparison  with  North 

Carolina  Legislation 

P.L.  94-142.  PL.  94-142  provides  federal  money  to 
local  education  agencies  ("LEAs")  for  educating  hand- 
icapped children.  The  funds  are  received  if  (a)  the 

1 .  H.R.  Turnbull,  Legal  Aspects  of  Educating  the  Developmentally  Dis- 
abled (NOLPE,  Topeka,  Kansas,  1975);  and  Turnbull.  Educating 
Children  with  Special  Needs,  North  Carolina  Legislation,  1975  (Institute 
of  Government,  Chapel  Hill,  N.C.  1975),  pp.  93-98. 
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LEA  applies  for  them  with  the  state  educational 
agenc\  (SEA),  which  in  North  Carolina  is  the  State 
Board  of  Education;  (b)  the  SEA  approves  the  applica- 
tion: (c)  the  SEA  submits  a  statewide  application  to  the 
L'.S.  Department  of  Health,  Education,  and  Welfare; 
and  (d)  HEW  approves  the  SEA  and  LEA  applications. 

The  funds,  allocated  on  the  basis  of  the  ratio  of  the 
LE.A's  relative  population  of  handicapped  children  to 
the  state's  comparable  population  and  on  the  ratio  of 
the  SEA's  population  of  handicapped  pupils  to  the 
nation's,  are  passed  through  the  SEA;  at  least  50  per 
cent  of  the  grant  to  the  SEA  will  be  passed  through  to 
the  eligible  LEAs  in  1977-78  and  at  least  75  per  cent 
will  be  passed  through  each  year  thereafter. 

These  funds  must  be  spent  on  handicapped  chil- 
dren ages  5-18  beginning  in  1978  and  ages  5-21  begin- 
ning in  1980  and  on  handicapped  children  ages  3-5 
beginning  in  1978  unless  such  children  are  not  legally 
entitled  to  an  education  under  state  law.  The  funds 
must  be  used  in  the  following  priorities;  (a)  for  handi- 
capped children  who  are  receiving  no  education;  (b) 
for  the  most  handicapped  children,  in  each  disability 
group,  who  are  receiving  an  inappropriate  or  in- 
adequate education;  and  (c)  for  other  handicapped 
children. 

Handicapped  children  are  defined  as  children  who 
are  tnentally  retarded,  hard  of  hearing,  deaf,  speech- 
impaired,  visually  handicapped,  .seriously  emotionally 
disturbed,  orthopedically  impaired,  and  otherwise 
health-impaired,  and  children  who  are  learning- 
disabled. 

No  more  than  12  per  cent  of  an  LEA's  total  school 
population  may  be  counted  as  handicapped  for  fed- 
eral purposes;  of  the  12  per  cent,  no  more  than  one- 
sixth  (or  2  per  cent  of  the  total  LEA  school  population) 
may  be  counted  as  learning-disabled. 

The  act  sets  forth  six  major  principles  that  an  LEA 
must  follow; 

( 1 )  Zero  reject,  or  the  inclusion  of  all  handicapped 
children  in  a  free  appropriate  public  education; 
An  annual  child-find  is  required.  If  an  LEA  refers 
a  child  to  a  private  or  other  public  placement,  it 
must  pay  for  the  costs  of  the  placement,  but  it  need 
not  do  so  if  the  parents  make  the  placement. 

(2)  Nondiscriminatory  evaluation  and  classification; 
No  single  test  may  be  the  sole  basis  for  e\  aluation 
and  classification,  and  all  procedures  for  evalua- 
tion and  classification  must  be  culturallv  and  ra- 
cially nondiscriminatory. 

(3)  Individualized  and  appropriate  education;  Each 
handicapped  child  must  ha\e  an  indi\idualized 
education  program  developed  and  reviewed  or 
revised  annually  by  his  parents  and  school  person- 
nel. 

(4)  Placement  in  the  least  restrictive  appropriate  edu- 


cational environment  to  the  maximum  extent 
appropriate  for  the  child;  The  child  may  not  be 
removed  from  that  placement  unless  the  nature  or  1 
extent  of  his  handicap  means  that  education  in  ■ 
that  environment  will  be  unsuccessful,  even  with 
the  use  of  supplemental  aids  and  resources. 

(5)  Procedural  due  process  in  evaluating,  classifying, 
or  placing  a  child  or  in  providing  him  a  free 
appropriate  public  education. 

(6)  Parental  participation  in  school  decision-making. 
North  Carolina  Legislation.  The  state  law  to  he 

compared  with  P.L.  94-142  (it  is  basically  similar  to 
most  other  slate  statutes  and  regulations  on  educating 
handicapped  children)  is  the  North  Carolina  Equal 
Educational  Opportunities  Act  and  the  Rules  of  the 
State  Department  of  Public  Instruction,  Division  for 
Exceptional  Children  (the  act  and  the  rules  together 
are  referred  to  as  the  EEOA).  Some  important  differ- 
ences exist  between  the  state  and  federal  laws; 

( 1 )  The  EEOA  covers  not  only  handicapped  children 
but  aLso  gifted  and  talented  children;  it  also  in- 
cludes more  types  of  disabled  children  than  fed- 
eral law. 

(2)  The  EEOA's  requirements  of  zero  reject  are  not 
full)  effective  until  1982,  while  federal  zero  reject 
is  effective  October  1,  1978. 

(3)  The  EEOA  will  not  cover  preschool  children  until 
1980. 

(4)  The  EEOA  does  not  set  priorities  on  the  use  of 
state  or  local  funds. 

(5)  The  EEOA  places  no  ceilings  on  the  number  or 
type  of  handicapped  children  who  may  be  counted 
as  handicapped  for  funding  purposes. 

(6)  The  EEOA  does  not  require  parental  or  consumer 
participation  in  school  decision-making. 

There  are,  on  the  other  hand,  important  similarities 
between  state  and  federal  laws  in  their  requirements; 
(1)  zero  reject  (the  dates  are  different);  (2)  annual 
child-find;  (3)  nondiscriminatory  evaluation;  (4)  indi- 
vidualized education  program;  (5)  placement  in  the 
least  restrictive  appropriate  education;  and  (6)  pro- 
cedural due  process. 

Extended  Discussion  of 

P.L.  94-142  and  Sec.  504, 

the  Rehabilitation  Act  of  1973 

Two  federal  laws  significantly  affect  the  education 
of  handicapped  children — P.L.  94-142,  the  Education 
of  All  Handicapped  Children  Act,  enacted  in  1975  (20 
U.S.C.§§  1401,  1402.  and  141 1-1420),  and  Sec.  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C.  §  706).  The 
following  discussion  will  set  forth  the  principal  con- 
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cepts  behind  these  laws,  tie  their  provisions  and  state 
law  to  those  concepts,  and  show  how  the  proposed 
regulations  under  P.L.  94-142  and  the  final  regula- 
tions under  Sec.  504  implement  the  concepts.  The 
North  Carolina  Equal  Educational  Opportunities  Act 
(Ch.  1293,  1973  S.L.,  2d  Sess.  1974,  as  amended  by  Ch. 
151  and  Ch.  563,  1975  S.L.)  and  implemented  by  rules 
of  the  Department  of  Public  Instruction  is  the  basic 
state  law. 


partment  of  Corrections),  are  covered  as  if  they  them- 
selves were  SEAs  or  LEAs.  This  is  so  for  two  reasons. 
First,  P.L.  94-142  requires  the  SEA  to  assure  that  the 
act  is  carried  out  statewide  and  assigns  to  the  SEA  the 
general  supervision  of  all  educational  programs  for 
the  state's  handicapped  children.  Second,  since  the 
basic  "rights  provisions"  under  P.L.  94-142  also  appear 
in  the  regulations  for  Sec.  504,  o«v  recipient  of  federal 
funds  must  comply  with  these  provisions. 


COVERAGE 

Under  P.L.  94-142,  a  state  and  each  of  its  local  edu- 
cational agencies  (LEAs)  or  intermediate  educational 
units  (lEUs)  may  receive  federal  funds  under  Part  B  of 
the  Education  of  the  Handicappped  Act  (enacted  in 
1971),  as  amended  by  P.L.  94-142.  Part  B  provides 
formula  grants  to  state  and  local  educational  agencies 
to  help  educate  handicapped  children.  As  a  condition 
of  receiving  the  grants,  the  state  educational  agency 
(SEA)  and  each  LEA  and  lEU  that  receives  funds  must 
comply  with  the  provisions  of  P.L.  94-142  and  its 
proposed  regulations.  In  North  Carolina,  the  SEA  is 
the  State  Board  of  Education,  and  the  LEAs  are  city 
and  county  school  administrative  units.  There  are  no 
lEUs  in  this  state. 

But  even  if  an  SEA  or  an  LEA  does  not  receive  Part 
B  funds,  it  must,  if  it  receives  any  federal  aid,  comply 
with  Sec.  504,  which  prohibits  any  recipient  of  any 
federal  financial  assistance  from  discriminating 
against  an  otherwise  qualified  handicapped  person 
solely  because  of  his  handicap.  Since  Sec.  504  prohibits 
essentially  the  same  educational  discrimination  that 
P.L.  94-142  prohibits,  and  because  the  regulations 
under  Sec.  504  are  almost  the  same  as  the  proposed 
regulations  under  P.L.  94-142,  an  SEA  or  LEA  that 
does  not  receive  Part  B  funds  but  gets  other  federal  aid 
still  must  comply  with  an  antidiscrimination  law  basi- 
cally the  same  as  P.L.  94-142. 

Also  assume  that  an  LEA  chooses  not  to  receive  Part 
B  funds  but  the  SEA  does.  In  this  case,  the  LEA  need 
not  comply  with  Part  B  requirements.  However,  the 
SEA,  as  a  recipient  of  these  funds,  must  insure  that  the 
handicapped  children  residing  in  the  LEA's  jurisdic- 
tion are  granted  all  of  the  rights  and  protections  of  P.L. 
94-142.  Moreover,  if  the  LEA  receives  any  other  fed- 
eral funds,  it  must  comply  with  the  Sec.  504  regula- 
tions. 

Finally,  SEAs  and  LEAs  are  not  the  only  state  or  local 
agencies  affected  by  P.L.  94-142  and  Sec.  504.  Other 
state  and  local  agencies  that  furnish  special  education 
and  related  services  to  handicapped  children,  such  as 
state  departments  of  welfare  and  mental  health  (in 
North  Carolina,  the  Department  of  Human  Re- 
sources) or  corrections  (in  North  Carolina,  the  De- 


THE  STATE  PLAN 

To  receive  funds  under  P.L.  94-142  for  educating 
handicapped  children,  a  state  must  apply  for  them 
through  its  SEA  to  the  U.S.  Commissioner  of  Educa- 
tion. The  application  is  called  the  "Annual  Program 
Plan."  The  application  for  fiscal  year  1977-78  will  be 
the  first  plan  submitted  for  Part  B  funds.  In  North 
Carolina,  the  State  Board  of  Education  submits  the 
Annual  Program  Plan. 

WHO  ARE  HANDICAPPED  CHILDREN? 

1.  P.L.  94-142  defines  "handicapped  children"  to 
mean  children  who  are  mentally  retarded,  hard  of 
hearing,  deaf,  speech-impaired,  visually  handicapped, 
seriously  emotionally  disturbed,  orthopedically  im- 
paired, or  otherwise  health-impaired,  and  children 
with  specific  learning  disabilities. 

2.  Under  Sec.  504,  however,  the  term  "handicapped 
person"  means  anyone  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one  or  more  major 
life  activities,  who  has  a  record  of  such  an  impairment, 
or  who  is  regarded  as  having  such  an  impairment. 

The  term  "physical  or  mental  impairment"  means 
(a)  any  physiological  disorder  or  condition,  cosmetic 
disfigurement,  or  anatomical  loss  affecting  one  or 
more  of  the  following  body  systems:  neurological, 
musculoskeletal,  special  sense  organs,  respiratory  in- 
cluding speech  organs,  cardiovascular,  reproductive, 
digestive,  genito-urinary,  hemic  and  lymphatic,  skin, 
and  endocrine;  or  (b)  any  mental  or  psychological  dis- 
order, such  as  mental  retardation,  organic  brain  syn- 
drome, emotional  or  mental  illness  (including  addic- 
tion to  alcohol  or  drugs),  and  specific  learning  dis- 
abilities. 

"Major  life  activities"  means  such  functions  as  caring 
for  one's  self,  performing  manual  tasks,  walking,  see- 
ing, hearing,  speaking,  breathing,  learning,  and  work- 
ing. 

To  "have  a  record  of  such  an  impairment"  means  to 
have  a  history  of  a  mental  or  physical  impairment  that 
substantially  limits  one  or  more  major  life  activities  or 
to  have  been  classified  as  having  such  an  impairment. 
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One  who  "is  regarded  as  having  an  impairment" 
either  (a)  has  a  physical  or  mental  impairment  that 
does  not  substantially  limit  major  life  activities  but  is 
treated  by  a  recipient  of  federal  funds  as  constituting 
such  a  limitation,  or  (b)  has  a  physical  or  mental  im- 
pairment that  substantially  limits  major  life  activities 
only  as  a  result  of  the  attitudes  of  others  toward  such 
an  impairment,  or  (c)  has  none  of  the  impairments 
listed  above  but  is  treated  by  a  recipient  of  federal 
funds  as  if  he  had. 

A  "qualified  handicapped  person"  is — with  respect 
to  public  preschool,  elementary,  secondary,  or  adult 
educational  services  conducted  by  public  schools  other 
than  universities — (a)  a  handicapped  person  of  an  age 
during  which  nonhandicapped  persons  are  provided 
educational  services,  (b)  a  handicapped  person  of  any 
age  during  which  state  law  rec]uires  that  educational 
services  be  provided  to  handicapped  persons,  or  (c)  a 
handicapped  person  to  whom  a  state  is  required  to 
provide  a  free  appropriate  public  education  under  the 
terms  of  P.L.  94-142  [Sec.  612,  Reg.  84.3(j)  and  (k)]. 

3.  North  Carolina's  EEOA  uses  the  term  "children 
with  special  needs"  and  defines  it  to  mean  children 
who —  because  of  temporary  or  permanent  disabilities 
arising  from  intellectual,  sensory,  emotional,  physical, 
or  environmental  factors  or  other  specific  learning 
disability — are  inhibited  from  achieving  their  full  po- 
tential. The  term  includes  but  is  not  limited  to  educa- 
ble,  trainable,  profoundly  and  functionally  retarded, 
emotionally  disturbed,  learning-disabled,  physically 
handicapped,  or  otherwise  impaired  children,  includ- 
ing those  who  are  hospitalized,  home-bound,  pre- 
gnant, deaf  or  hearing-impaired,  language  or  speech- 
impaired,  blind  or  visually  impaired,  gifted  and 
talented,  autistic,  dependent,  abused,  neglected, 
multiple-impaired,  and  socially  maladjusted. 

There  are,  then,  significant  differences  in  federal 
and  state  laws  as  to  which  children  shall  receive  the 
benefits  of  those  laws. 


THE  MAJOR  CONCEPTS  OF  P.L.  94-142 

(with  Comments  on  Applicable  Portions 

of  Sec.  504  and  EEOA) 

P.L.  94-142  sets  forth  six  major  principles  that  an 
SEA  and  an  LEA  must  adopt  in  order  to  qualify  for  the 
federal  funds:  (1)  zero  reject,  or  the  inclusion  of  all 
handicapped  children  in  a  free  appropriate  public 
education;  (2)  nondiscriminatory  evaluation  and  clas- 
sification; (3)  education  appropriate  to  the  child;  (4) 
placement  in  the  least  restrictive  appropriate  school 
environment;  (5)  procedural  due  process;  and  (6)  the 
right  of  the  handicapped  to  participate  in  decisions 
concerning  their  education. 


Zero  Reject 

1.  Full-Service  Goals.  The  SEA  and  LEAs  must 
adopt  "full-service  goals"  [Sees.  612(2)(A)  and  i 
614(a)(1)(C),  (D),  and  (E)]  for  planning  purposes  only; 
even  if  the  SEA  or  LEA  does  not  meet  the  goals,  no 
sanctions  may  be  imposed  [see Fed.  Reg.,  Dec.  30,  1976, 
p.  56969].  But  the  SEA  and  LEAs  also  must  adopt  both 

a  policy  that  assures  a//  handicapped  children  the  right 
to  a  free  appropriate  public  educadon  [Sec.  612(1)] 
and  a  plan  to  carry  out  that  goal  [Reg.  Sees.  2 12a. 20- 
.49].  Each  SEA  and  LEA  must  provide  full  educational 
opportunity  to  all  handicapped  children  between  the 
ages  of  3  and  18  by  September  1,  1978,  and  to  all 
handicapped  children  between  the  ages  of  3  and  2 1  by 
September  1,  1980[Sec.612(2)(B)].  If,  however,astate 
law  or  practice  or  court  order  is  inconsistent  with  the 
requirements  for  children  aged  3  through  5  and  18 
through  21,  that  requirement  need  not  be  met  [Sec. 
612(2)(B)].  In  North  Carolina,  children  aged  6 
through  16  are  required  to  attend  public  school.  Some 
handicapped  children  may  continue  in  school  until 
they  become  2 1 .  The  deadline  for  full  service  in  North 
Carolina  is  1982. 

2.  Coverage — LEAs,  Residential  Facilities,  and 
Private  Schools.  The  requirements  of  full  service  and 
timely  compliance  apply  to  all  public  school  agencies 
[Sees.  612(2)(A),  614(a)(1)(C)  and  (D)],  to  certain  pri- 
vate schools  [Sec.  6 13(a)(4)(A)  and  (B)],  and  to  publicly 
operated  residential  facilities  for  the  handicapped  that 
provide  elementary  or  secondary  education  [Sees. 
6 1 2(  1),  602(9),  and  602(  1 0)].  The  state  EEOA  does  not 
cover  children  in  private  schools,  but  it  does  cover 
children  in  the  state's  residential  facilities  for  the  hand- 
icapped. 

Depending  on  how  many  of  the  state's  handicapped 
children  are  in  private  schools  and  where  they  are,  the 
state  plan  under  P.L.  94-142  must  contain  policies  and 
procedures  assuring  that  these  children  will  partici- 
pate in  the  state  program  by  furnishing  them  special 
education  and  related  services  [see  proposed  regula- 
tions, Sees.  121a.300306,  Sec.  613(a)(4)(A)]. 

Also,  if  an  LEA  places  a  handicapped  child  in  or 
refers  him  to  a  private  school  so  that  he  may  receive  an 
appropriate  education,  the  LEA  must  pay  the  cost  of 
the  private  education  [Sec.  6I3(a)(4)(B)(i)].  Moreover, 
if  the  LEA  places  a  child  in  or  refers  him  to  such  a 
facility,  the  facility  must  meet  the  standards  that  apply 
to  LEAs  and  the  child  retains  all  his  rights  under  P.L. 
94-142  [Sec.  613(a)(4)(B)(ii);  see  proposed  regulations. 
Sees.  121a. 320-. 323]. 

3.  Child  Census.  The  SEA  and  LEAs  must  conduct 
an  annual  search  to  idendfy,  locate,  and  evaluate  all 
handicapped  children  in  the  jurisdiction  who  need 
special  education  and  related  services  [Sees.  612(2)(C), 
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614(a)(1)(A)].  Under  the  EEOA,  North  Carolina  al- 
ready conducts  an  annual  child  census. 

4.  Service  Priorities.  Congress  required  recipients 
to  use  the  federal  aid  for  two  "service  priorities"  as 
follows  [Sec.  612(3)]:  one  to  include  handicapped  chil- 
dren who  are  receiving  no  education  (first-priority 
children);  and  the  other  to  educate  children,  within 
each  disability  category,  with  the  most  severe  hand- 
icaps who  are  receiving  an  inadequate  education 
(second-priority  children). 

HEW  expects  that  during  school  year  1977-78,  all 
second-priority  children  will  receive  a  basic  education, 
though  some  of  them  may  not  receive  all  of  the  services 
required  by  their  lEPs  (see  Paragraph  5,  below).  How- 
ever, the  act  requires  that  all  services  in  a  child's  IE?  be 
provided  by  September  1,  1978.  North  Carolina  law 
contains  no  service  priorities. 

5.  Appropriate  Education  and  Functional  Exclu- 
sion. The  SEA  and  LEAs  must  provide  an  "approp- 
riate" education  to  handicapped  children  [Sees.  601(c) 
and  612(1)  and  Fed.  Reg.,  Dec.  30,  1976,  p.  56969]. 
"Appropriateness"  is  defined  partly  in  terms  of  how 
the  schools  deal  with  handicapped  children:  The  child 
must  be  furnished  an  individualized  education  prog- 
ram (lEP);  he  must  be  evaluated  on  a  nondiscriminat- 
ory basis;  he  is  entitled  to  a  due  process  hearing  if  the 
appropriateness  of  his  education  is  in  doubt;  his  pa- 
rents are  entitled  to  be  included  in  developing  his  lEP; 
he  is  entided  to  expect  that  his  teachers  will  be  properly 
trained  to  teach  him;  he  has  the  right  of  access  to  his 
school  records;  he  is  entitled  to  be  in  a  barrier  free 
school  environment;  and  his  representatives  (parents 
or  others)  are  entitled  to  participate  in  and  be  given 
notice  of  school  actions  affecting  special  education 
programs  and  his  education. 

The  proposed  regulations  [Sec.  12  La. 4]  also  define 
"free  appropriate  education"  to  mean  special  educa- 
tion and  related  services  that 

— Are  provided  at  public  expense,   under  public 
supervision  and  direction,  and  without  charge; 
— Meet  the  standards  of  the  state  educational  agency, 
including  the  requirements  of  this  part; 
— Include  preschool,  eleinentary  school,  or  secondary 
school  education  in  the  state  involved;  and 
— Are  provided  in  conformity  with  an  lEP.  The  North 
Carolina  EEOA  requires  an  appropriate  education  but 
does  not  defitie  the  term. 

6.  Single-Agency  Responsibility.  A  single  state 
agency,  the  SEA  (in  North  Carolina,  the  State  Board  of 
Education  acting  through  the  Department  of  Public 
Instruction),  is  responsible  for  assuring  that  the  re- 
quirements of  P. L.  94-142  are  carried  out.  It  must  also 
see  (a)  that  all  educational  programs  for  handicapped 
children  within  the  state,  including  those  administered 
by  any  other  state  or  local  agency  (e.g.,  state  or  local 


social  services,  mental  health,  mental  retardation, 
human  resources,  public  health,  corrections,  or 
juvenile  services  agencies),  will  be  under  the  general 
supervision  of  those  in  the  SEA  who  are  responsible 
for  educational  programs  for  the  handicapped;  and 
(b)  that  the  programs  will  meet  the  SEA's  education 
standards.  [Sec.  612(6);  Fed.  Reg.,  Dec.  30,  1976,  p. 
56967;  and  Reg.  Sec.  12 la. 34].  The  SEA  may  pre- 
empt LEA  programs  that  do  not  comply  with  P.L. 
94-142  [Sec.  614(d)]  and  may  require  LEAs  to  consoli- 
date their  services  [Sec.  614(c)]  (see  page  10).  North 
Carolina  law  contains  no  single-agency  requirements; 
however,  handicapped  children  in  public  schools  and 
in  state  institutions  are  entitled  to  a  free  appropriate 
education.  In  this  state,  supervision  of  local  programs 
by  the  State  Board  and  the  Department  of  Public  In- 
struction is  minimal. 

Sec.  504.  Sec.  504  of  the  Rehabilitation  Act  of  1973 
provides  that  no  recipient  of  federal  funds  shall  dis- 
criminate against  an  otherwise  qualified  handicapped 
person  solely  on  account  of  his  handicap.  Sec.  504 
applies  to  preschool,  elementary,  and  secondary  pub- 
lic education  programs  that  receive  any  federal  assis- 
tance [Subpart  D,  Regulation,  f?«i.  Reg.,  May  4,  1977, 
pp.  22676-94].  Reg.  Sec.  84.32  requires  schools  to 
begin  identifying  handicapped  children,  and  Sec. 
84.33  requires  them  to  provide  a  free,  suitable  educa- 
tion to  each  handicapped  person  who  is  a  legal  resident 
of  the  recipient's  jurisdiction,  regardless  of  the  nature 
or  severity  of  the  person's  handicap. 

Sec.  504  and  the  regulations  to  implement  it  differ  in 
three  important  respects  from  P.L.  94-142  and  the 
North  Carolina  EEOA.  First,  Sec.  504  is  effective  now 
and  requires  immediate  full  compliance,  while  P.L. 
94-142  and  the  EEOA  permit  compliance  over  the 
next  several  years.  Second,  Sec.  504  defines  a  hand- 
icapped person  as  one  who  is  mentally  ill,  mentally 
retarded,  physically  impaired,  or  addicted  to  the  use  of 
alcohol  or  drugs,  while  P.L.  94-142  does  not  cover 
those  addicted  to  alcohol  or  drugs  unless  they  are 
otherwise  handicapped  [Sec.  602(1)],  and  the  North 
Carolina  EEOA  covers  many  others.  Finally,  Sec.  504 
applies  to  both  adults  and  children,  while  P.L.  94-142 
and  the  EEOA  applies  only  to  children  and  to  adults 
between  18  and  21  [Sec.  602(1)  and  Sec.  6I2(2)(B)]. 

Improper  Testing,  Misclassification,  and 
Inappropriate  Placement 

A  child  whose  handicap  is  not  detected  may  not 
receive  an  appropriate  education  [Sec.  60 1(b)(5)].  Mis- 
classification,  misuse  of  classification  data,  and  dis- 
crimination as  a  result  of  the  handicapped  label  can 
also  keep  him  from  receiving  an  appropriate  educa- 
tion [U.S.  Senate,  Report  No.  94-168,  Education  for 


SCHOOL  LAW  BULLETIN 


All  Handicapped  Children  Act,  June  2,  1975,  pp.  26- 
29].  Thus,  "nondiscriminatory  testing"  is  an  important 
ingredient  in  educating  handicapped  people.  In 
North  Carolina,  the  State  Board  of  Education  has  is- 
sued rules  that  roughly  accomplish  the  goal  of  nondis- 
criminatory testing.  Under  P.L.  94-142,  misclassifica- 
tion  is  prevented  in  several  ways: 

L  Nondiscriminatory  Testing  Procedures.  Each 
SEA  and  LEA  must  establish  procedures  to  assme  that 
testing  and  examination  materials  and  procedures 
used  to  evaluate  and  place  handicapped  children  will 
be  selected  and  administered  so  as  not  to  be  racially  or 
culturally  discriminatory  [Sees.  612(5)(C)  and 
614(a)(7)].  Each  agency  must  also  provide  and  ad- 
minister such  materials  or  procedures  in  the  child's 
native  language  or  mode  of  communication  if  at  all 
feasible  [Sees.  6I2(5)(C)  and  614(a)(7)],  and  it  may  not 
use  any  one  procedure  as  the  sole  criterion  for  deter- 
mining his  education  program  [Sees.  612(5)(C)  and 
614(a)(7)]. 

2.  Ceilings.  Congress  placed  a  ceiling  on  the  number 
of  children  who  may  be  counted  for  the  purpose  of 
receiving  federal  funds  under  P.L.  94-142  [Sec. 
61  l(a)(5)(i)and  (ii)].  The  limit  is  set  at  12  per  cent  of  all 
the  state's  children  aged  5  through  17;  of  this  percen- 
tage, only  one-sixth  (or  2  per  cent  of  the  total  number 
of  all  children  in  this  age  bracket)  may  be  counted  as 
specifically  learning-disabled.  Also,  Congress  defined 
"children  with  specific  learning  disabilities"  narrowly 
[Sec.  602(15)  and  Fed.  Reg.  Nov.  29,  1976,  pp.  52404-7] 
so  that  children  who  do  not  satisfy  the  definition  will 
not  be  classified  as  handicapped. 

3.  Service  priorities.  Like  the  ceilings,  the  service 
priorities  (see  Paragraph  4  on  service  priorities  under 
"Zero  Reject")  tend  to  prevent  LEAs  from  claiming 
that  nonhandicapped  children  are  handicapped  in 
order  to  increase  the  federal  funds  they  will  receive 
under  P.L.  94142. 

4.  Recoupment.  The  SEA  must  have  procedures  for 
recouping  funds  paid  to  an  LEA  if  a  child  is  found  to 
be  misclassified — that  is,  classified  as  eligible  to  be 
counted  as  handicapped  when  he  is  not  [Sec.  613(a)(5) 
and  Reg.  Sec.  121a.42]. 

5.  Accounting.  The  SEA  and  LEAs  must  report  and 
account  for  the  receipt  and  expenditure  of  P.L.  94-142 
money,  and  the  Commissioner  of  Education  may  audit 
those  agencies  [Sec.  613(a)(1)  and  (7),  614(a)(3),  and 
Reg.  Sec.  121a. 43  and  .44].  The  Commissioner's 
power  to  trace  the  federal  dollars  will  have  the  effect  of 
enforcing  the  service  priorities  and  preventing  mis- 
classification. 

6.  Due  Process  Hearing.  Congress  granted  pro- 
cedural safeguards — essentially  a  due  process  hearing 
right — to  children  who  have  been  identified  and 
evaluated  as  handicapped  and  placed  in  programs  for 


the  handicapped  [Sec.  615(a),  Sec.  615(b)(1)(A)  and 
(C)]. 

7.  Sanctions.  Finally,  HEW  may  withhold  funds 
from  an  SEA  or  LEA  if  it  violates  any  provision  of  P.L. 
94-142  [Sec.  616(a)]. 

Sec.  504.  The  proposed  regulations  under  P.L. 
94-141  (Sees.  121a.430-433)andtheregulationsunder 
Section  504  recognize  that  failing  to  offer  the  hand- 
icapped an  appropriate  education  can  result  from  mis- 
classification  or  misplacement.  Accordingly,  they  re- 
quire evaluation  before  a  child  is  placed,  denied 
placement,  or  transferred;  they  prevent  the  misuse 
and  misinterpretation  of  tests  and  test  scores;  and  they 
avoid  undue  reliance  on  general  intelligence  tests  [Sec. 
84.35]. 

Appropriate  and  Individualized  Education 

An  appropriate  education  [Sec.  612(1)]  is  achieved 
principally  through  the  individualized  education 
program  (lEP).  In  North  Carolina,  the  EEOA  calls  for 
appropriate  education  for  children  with  special  needs; 
it  does  not  require  an  lEP. 

Each  LEA  is  required  (a)  to  establish  or  revise, 
whichever  is  appropriate,  an  lEP  for  each  handi- 
capped child  within  its  jurisdiction  at  the  beginning  of 
each  school  year,  and  (b)  to  review  and,  if  appropriate, 
revise  the  lEP  at  least  once  a  year  [Sec.  614(a)(5)  and 
Reg.  Sees.  121a.30  and  .220-.226].  If  an  LEA  or  the 
SEA  places  a  child  in  a  private  program,  the  private 
school  must  comply  with  the  requirement  of  his  lEP 
[Sec.  613(a)(4)(b)(i)  and  (ii)].  An  lEP  is 

a  written  statement  for  a  handicapped  child  de- 
veloped in  any  meeting  by  a  representative  of  the 
local  educational  agency  or  intermediate  educa- 
tional unit  who  shall  be  qualified  to  provide,  or 
supervise  the  provison  of,  specially  designed  in- 
struction to  meet  the  imique  needs  of  handi- 
capped children,  the  teacher,  the  parents  or 
guardian  of  such  child,  and  whenever  approp- 
riate, such  child,  which  statement  shall  include 
(A)  a  statement  of  the  present  levels  of  education 
performance  of  such  child,  (B)  a  statement  of 
annual  goals,  including  short-term  instructional 
objectives,  (C)  a  statement  of  the  specific  educa- 
tional services  to  be  provided  to  such  child,  and 
the  extent  to  which  such  child  will  be  able  to 
participate  in  regular  educational  programs,  (D) 
the  projected  date  for  initiation  and  anticipated 
duration  of  such  services,  and  appropriate  objec- 
tive criteria  and  evaluation  procedures  and 
schedules  for  determining,  on  at  least  an  annual 
basis,  whether  instructional  objectives  are  being 
achieved  [Sec.  602(19)]. 

Sec.  504.  The  regulation  under  Sec.  504  [Sec. 
84.33(b)]  require  the  schools  to  provide  handicapped 
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children  with  special  education  and  related  aids  and 
services  that  are  designed  to  meet  their  educational 
needs  as  adequately  as  the  needs  of  nonhandicapped 
children  are  met;  the  aids  and  services  must  be  based 
on  the  principle  of  least  restrictive  placement  and  must 
consist  of  a  full  and  individual  preplacement  evalua- 
tion, nondiscriminatory  testing,  and  an  annual  re- 
evaluation  of  how  the  child  is  placed.  In  addition, 
procedural  due  process  must  be  guaranteed. 

Least  Restrictive  Appropriate  Placement 

The  SEA  [Sec.  612  (5)(b)]  and  the  LEAs  [Sec. 
614(a)(1)  (C)(iv)]  must  develop  procedures  to  assure 
that,  as  much  as  is  appropriate,  handicapped  children 
are  educated  with  nonhandicapped  children  and  that 
special  classes,  separate  schooling,  or  other  removal  of 
handicapped  children  from  the  "regular"  educational 
environment  occurs  only  when  the  child's  handicap  is 
such  that  he  cannot  be  educated  satisfactorily  in  regu- 
lar classes  even  with  the  use  of  supplementary  aids  and 
services. 

The  regulations  make  it  clear  [Sec.  121a.442]  that 

(a)  Each  handicapped  child's  placement  must  be  de- 
cided upon  at  least  annually  and  must  be  based  on  his 
lEP; 

(b)  The  LEAs  must  make  sure  that  implemendng 
the  principle  will  not  produce  a  harmful  effect  on  the 
child  or  reduce  the  quality  of  services  he  requires;  and 

(c)  When  it  appears  that  an  LEA  is  placing  a  hand- 
icapped child  in  an  environment  without  regard  to  his 
specific,  individual  needs,  the  SEA  must  help  the  LEA 
plan  and  implement  corrective  action. 

Sec.  504.  The  Sec.  504  regulations  [Sec.  84.  34]  are 
almost  identical  to  the  requirements  of  Sec.  612(5)  of 
P.L.  94-142. 

Procedural  Due  Process 

Both  federal  and  state  laws  set  out  the  elements  of 
the  "procedural  safeguards."  The  federal  procedural 
due  process  guarantees  [Sec.  6 1 5]  must  include  at  least 
the  following: 

(a)  The  child's  parents  must  have  a  chance  (1)  to 
examine  all  records  relating  to  how  the  child  is  iden- 
tified, evaluated,  or  placed  and  to  his  right  to  a  free 
appropriate  public  education;  and  (2)  to  obtain  an 
independent  educational  evaluation  of  him. 

(b)  The  child's  rights  must  be  protected  when  his 
parents  are  unknown  or  unavailable  or  the  child  is  a 
ward  of  the  state.  This  protection  is  in  the  form  of  a 
surrogate  parent — someone  who  is  not  an  employee  of 
the  SEA  or  LEA  involved  in  educadng  or  caring  for 
him, 


(c)  The  SEA  or  LEA  must  give  written  prior  notice  to 
the  patent  whenever  it  proposes  to  initiate  or 
change — or  refuses  to  initiate  or  change — either  the 
child's  identification,  evaluation,  or  placement  or  the 
provision  of  a  free  appropriate  public  education  to 
him. 

(d)  The  SEA  and  LEA  also  must  develop  procedures 
to  assure  that  the  notice  fully  informs  the  parents  in 
their  native  language  (if  at  all  feasible)  of  all  of  the  due 
process  rights. 

(e)  The  parents  must  be  given  a  chance  to  present 
complaints  relating  to  any  aspect  of  the  child's  identifi- 
cation, evaluation,  placement,  or  right  to  a  free  ap- 
propriate public  education. 

If  the  parents  file  a  complaint,  they  are  entitled  to  an 
impardal  hearing.  In  North  Carolina,  the  local  school 
board  hears  the  case;  the  appeal  is  to  the  State  Superin- 
tendent of  Public  Instruction  and  thence  to  superior 
court. 

At  the  hearings  and  on  appeal,  both  the  school  and 
the  child  and  his  parents  are  entitled  to  be  accom- 
panied and  advised  by  an  attorney  and  by  other  ex- 
perts; to  present  evidence  and  to  confront,  examine, 
cross-examine,  and  compel  the  attendance  of  witnes- 
ses; to  a  written  or  electronic  verbatim  record  of  the 
hearing;  and  to  written  findings  of  fact  decisions.  Un- 
less a  party  appeals  from  the  hearing  or  begins  a  court 
action  after  the  appeal,  the  decision  at  the  hearing  is 
final. 

Both  those  who  are  aggrieved  by  the  findings  and 
decision  in  the  initial  hearing  but  do  not  have  the  right 
to  appeal  to  the  SEA  and  those  who  are  aggrieved  by 
the  findings  and  decision  on  appeal  may  appeal  to  a 
state  or  federal  court. 

During  the  initial  hearing  or  appeal,  the  child  will 
remain  in  his  present  educational  placement  unless  the 
SEA  or  LEA  and  his  parents  agree  otherwise.  If,  how- 
ever, he  is  applying  for  initial  admission  to  school,  he  is 
to  be  placed  in  the  public  school  program,  if  his  pa- 
rents agree,  until  all  the  hearings  (including  appeals) 
have  been  completed  [Sec.  615(e)(3)]. 

Sec.  504.  The  Sec.  504  regulations  [Sec.  84.36]  make 
it  clear  that  compliance  with  Sec.  615  of  P.L.  94-142  is 
sufficient  for  the  purpose  of  complying  with  Sec.  504 
regulations  on  due  process;  at  a  minimum,  however, 
notice,  access  to  records,  impardal  hearing,  right  to 
counsel,  and  a  review  procedure  are  required. 

Right  to  Participate  in  Educational 
Decisions  /  Participatory  Democracy 

The  term  participatory  democracy  describes  shared 
decision-making  and  refers  to  the  right  of  those  who 
are  affected  by  a  school's  decisions  to  participate  in 
making  those  decisions.  Except  as  required  by  federal 
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law,  North  Carolina  has  almost  no  requirements  for 
participatory  democracy. 

Notice,  Consultation,  and  Hearings.  The  state  must 
establish  procedures  for  consulting  with  handicapped 
adults  and  parents  of  handicapped  children  [Sec. 
612(7)  and  Reg.  Sec.  121a.37]  and  for  making  the  state 
plan  available  to  the  public  and  parents  [Reg.  Sec. 
121a. 113].  Further,  the  state  inust  provide  for  public 
hearings,  adequate  notice  of  those  hearings,  and  an 
opportunity  for  comment  by  the  general  public  before 
policies,  programs,  and  procedures  are  adopted  [Sec. 
612(7)  Reg.  Sees.  12  la.  1 30-.  132  and  .20].  An  LEA 
must  provide  for  parents  of  handicapped  children  to 
be  consulted  and  to  participate  in  making  decisions 
[Sec.  614(a)(l)(C)(iii)  and  Reg.  Sec.  121a.l06].  Finally, 
parents  have  a  right  to  participate  in  developing  the 
child's  lEP  [Sees.  612(4)  and  614(a)(5),  Reg.  Sec. 
121a.224]. 

Access  to  Records.  An  LEA  must  make  its  applica- 
tion for  federal  funds  available  to  parents  and  mein- 
bers  of  the  general  public,  including  both  the  informa- 
tion necessary  for  the  SEA  to  perform  its  evaluation 
duties  and  the  information  relating  to  the  educational 
achievement  of  handicapped  children  in  programs  fi- 
nanced under  the  act  [Sec.  614(a)(3)  and  (4),  Reg.  Sec. 
121a.450-.466].  Before  submitting  an  amendment  to 
the  state  plan  to  the  Commissioner  of  Education,  the 
SEA  must  give  at  least  thirty  days'  prior  notice  of  the 
amendment  to  parents  and  members  of  the  general 
public  [Sec.  612(2)(E)]. 

Advisory  Panels.  The  Commissioner  of  Education 
must  establish  a  fifteen-member  advisory  committee 
on  handicapped  children  [Sec.  604].  Although  the 
federal  panel  is  not  required  to  be  composed  of  rep- 
resentatives of  handicapped  children,  it  may  contain 
some  such  members.  Similarly,  the  SEA  must  create  an 
advisory  panel,  appointed  by  the  governor  or  other 
official  authorized  to  make  such  appointments,  com- 
posed of  people  involved  in  or  concerned  with  educat- 
ing handicapped  children,  including  handicapped 
people,  teachers,  parents,  state  and  local  education 
officials,  and  administrators  of  programs  for  hand- 
icapped children  [Sec.  613(a)(12),  Reg.  Sees.  121a.48 
and  121a.550-.552].  In  North  Carolina,  the  Advisory 
Board  on  Special  Education  serves  as  the  State  Board's 
advisory  panel. 

Privacy  of  Records.  The  act  makes  student  recoi  ds 
confidential  but  accessible  to  parents  [Sees.  617(c)  and 
612(2)(D)]. 

Sec.  504.  Sec.  504  regulations  require  that  an  LEA 
annually  identify  and  locate  all  qualified  handicapped 
children  in  the  school  district  who  are  not  receiving  a 
public  education  and  notify  those  children  and  their 
parents  of  its  duty  to  give  them  a  free  education  [Sec. 
84.32]. 


Techniques  for  Accomplishing 
the  Major  Principles 
of  Educating  Handicapped  Children    I 

PUTTING  THE  MONEY 
WHERE  THE  PROBLEMS  ARE 

To  provide  a  free  appropriate  public  education  to 
the  more  than  8,000,000  handicapped  children  in  the 
United  States  whose  special  education  needs  are  not 
being  fully  met.  Congress  provided  money  for  state 
and  local  school  programs,  required  that  the  money  be 
spent  on  the  types  of  children  for  whom  it  is  intended 
by  the  local  schools,  and  required  that  the  money  be 
shared  between  LEAs  and  the  SEA. 

Authorization  and  Appropriation.  Congress  au- 
thorized the  expenditure  of  federal  funds  for  hand- 
icapped children  aged  3  through  21  for  a  five-year 
period  covering  the  fiscal  years  beginning  October  1, 
1977  (FY  1977-78),  and  ending  September  30,  1982 
(FY  1981-82)  [Sec.  611].  The  act  makes  federal  funds 
available  every  year  thereafter. 

The  funds  will  be  allocated  to  the  states  (acting 
through  the  SEA)  and  to  the  LEAs  in  each  state;  the 
SEA  must  apply  to  the  Commissioner  for  the  funds, 
and  the  LEAs  must  apply  to  the  SEA  [Sees.  612,  613, 
and  614]. 

The  SEA's  allocation  is  based  on  the  number  of 
handicapped  children  in  the  state,  aged  3  through  21, 
who  receive  special  education  and  related  services. 
This  figure  is  then  multiplied  by: 

— 5  per  cent  of  the  average  per-pupil  expenditure  in 
the  public  elementary  and  secondary  schools  of  the 
United  States  for  the  fiscal  year  beginning  October  1, 
1977,  and  ending  September  30,  1978  (estimated 
funds  available,  $378  million); 

— 10  per  cent  of  the  same  expenditure  for  the  next 
fiscal  year  (1978-79)  (estimated  funds  available,  $775 
million); 

— 20  per  cent  of  the  same  expenditure  for  the  next 
fiscal  year  (1979-80)  (estimated  funds  available,  $1.2 
billion); 

— 30  per  cent  of  the  same  expenditure  for  the  next 
fiscal  year  (1980-81)  (esdmated  funds  available,  $2.32 
billion);  and 

— 40  per  cent  of  the  same  expenditure  for  the  last 
fiscal  year  (1981-82)  (estimated  funds  available,  $3.16 
billion). 

The  average  per-pupil  expenditure  in  public 
elementary  and  secondary  schools  in  the  United  States 
is  a  figure  computed  as  follows:  The  aggregate 
expenditures  (during  the  second  fiscal  year  before  the 
fiscal  year  for  which  the  computation  is  made)  of  all 
local  educational  agencies  in  the  fifty  states  and  the 
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District  of  Columbia,  plus  any  direct  expenditures  by 
the  state  for  operating  those  agencies  (without  regard 
to  the  source  of  funds  from  which  those  expenditures 
are  made),  is  divided  by  the  total  number  of  all  chil- 
dren in  average  daily  attendance  to  whom  those  agen- 
cies provided  free  public  education  during  that  year 
[Reg.  Sec.  I21a.600(c)]. 

A  "hold-harmless"  clause  guarantees  that,  despite 
the  above  provisions,  no  state  will  receive  less  than  it 
received  for  fiscal  year  1976-77  [Sec.  611(a)(1)  and 
Reg.  Sec.  12 la. 603].  North  Carolina  now  receives  ap- 
proximately $5  million  and  can  expect  between  $5  and 
$7  million  in  1977-78. 

Pass-through.  Having  devised  a  way  to  get  money  to 
the  states.  Congress  had  to  make  it  trickle  down  to  the 
LEAs.  It  therefore  required  that  the  funds  "pass 
through"  the  SEA  to  the  LEAs.  The  SEA  may  retain  no 
more  than  50  per  cent  of  the  funds  in  fiscal  year 
1977-78  and,  beginning  in  1978-79,  no  more  than  25 
per  cent  in  any  fiscal  year.  The  SEA  may,  if  it  wishes, 
pass  through  more  than  the  statutory  minimum  [Sec. 
61 1(b)(1)  and  (c)(1),  Reg.  Sees.  121a.604  and  .605]. 

Each  LEA  is  entitled  to  an  amount  that  bears  the 
same  ratio  to  the  total  amount  available  for  pass- 
through  as  the  number  of  handicapped  children  re- 
ceiving special  education  and  related  services  in  the 
LEA  bears  to  the  total  number  of  these  children  in  all 
LEAs  applying  for  funds  [Sec.  611(d)  and  Reg.  Sec. 
121a.606]. 

The  number  of  handicapped  children  in  the  state 
who  receive  special  education  and  related  services  is 
defined  as  the  average  of  the  number  of  handicapped 
children  who  receive  those  services  on  October  1  and 
February  1  of  the  fiscal  year  preceding  the  fiscal  year 
for  which  the  determination  is  made  [Sec.  611(a)(3) 
and  Reg.  Sec.  121a.650-.654]. 

Ceilings.  An  LEA  receives  no  funding  for  the  hand- 
icapped children  who  exceed  the  12  per  cent  limitation 
(including  the  2  per  cent  learning-disabled  limitation) 
or  for  the  handicapped  children  who  are  included  in 
Head  Start  programs  [Sec.  611(a)(5)  and  Reg.  Sec. 
121a.601]. 

Limitation  on  Allowable  Administrative  Costs. 
The  SEA  may  not  use  more  than  5  per  cent  of  its 
federal  allotment  or  more  than  $200,000,  whichever  is 
greater,  for  administrative  costs  related  (a)  to  proving 
that  it  is  eligible  for  federal  funds  or  (b)  to  developing 
the  state  plan  [Sec.  61 1(b)(2)  and  (c)(2)  and  Reg.  Sec. 
121a. 500. 501].  ("Allowable  administrative  costs"  are 
defined  in  Reg.  Sec.  121.501.) 

The  SEA  must  use  the  rest  of  the  funds  (those  not 
allocated  to  "allowable  administrative  costs")  to  pro- 
vide direct  and  support  services  for  the  benefits  of 
handicapped  children  in  accordance  with  the  service 


priorities  [Sec.  61 1(b)(2)(B)  and  (c)(2)(ii)].  "Direct  .ser- 
vices" means  services  provided  directly  to  a  handi- 
capped child  by  the  state  or  by  contract.  "Support 
services"  includes  implementing  the  comprehensive 
system  of  personnel  development,  recruitment  and 
training  of  hearing  officers  and  surrogate  parents,  and 
public  information  activities  relating  to  a  free  appro- 
priate public  education  for  handicapped  children. 

Disentitled  LEAs.  An  LEA  will  not  receive  funds  if  it 
is  not  entitled  to  at  least  $7,500  in  any  fiscal  year  or  if  it 
has  not  submitted  an  application  that  meets  the  re- 
quirements of  Sec.  614  (SEA  applications)  [Sec. 
611(c)(4)  and  Reg.  Sec.  121a.83(b)].  If  an  LEA  has  no 
right  to  the  funds,  the  SEA  must  use  the  funds  that  the 
LEA  would  have  received  to  assure  a  free  appropriate 
education  to  the  handicapped  children  in  the  LEA's 
district  [Reg.  Sec.  12  la.240-.250]. 

Early  Childhood  Incentive  Grants.  Grants  for  early 
childhood  education  are  awarded  on  a  competitive 
basis,  and  an  SEA  must  apply  specifically  for  them 
[Sec.  619].  These  funds  may  be  used  for  children  aged 
3  through  5  who  are  counted  as  receiving  special  edu- 
cation and  related  services  or  for  children  who  were 
previously  unserved.  Although  these  incentive  grants 
may  be  used  only  for  children  aged  3  through  5,  a  state 
may  use  the  other  funds  it  does  not  pass  through  for 
children  aged  0  to  2 1 .  A  state  may  receive  the  incentive 
funds  even  though  it  is  not  serving  every  handicapped 
chpld  in  the  age  bracket;  it  must,  however,  be  offering 
some  programs  to  the  age  group. 

Antidilution  Provisions  /  Excess  Costs.  Recogniz- 
ing that  including  handicapped  children  in  the  educa- 
tional process  is  necessary  but  will  not  of  itself  help 
these  children.  Congress  required  the  local  agencies  to 
spend  fully  for  normal  educational  purposes  for  hand- 
icapped children  before  they  can  receive  federal  funds 
to  cover  extraordinary  costs  in  educating  these  chil- 
dren. Thus  the  LEAs  may  spend  the  federal  funds 
from  P.L.  94-142  only  for  "excess  costs"  related  to 
identifying  handicapped  children  and  keeping  their 
school  records  confidential,  to  full-service  goals  (in- 
cluding personnel  development,  adherence  to  the 
priorities  on  using  funds,  parent  participation,  and 
least  restrictive  programming),  to  establishing  a  time- 
table for  accomplishing  the  full-service  goal,  and  to 
implementing  that  goal  [Sec.  614(a)(1)].  Excess  costs 
means  costs  for  special  education  and  related  services 
for  handicapped  children  that  are  above  the  cost  of 
regular  education  for  an  elementary  or  secondary 
school  student  in  the  LEA.  To  determine  what  the 
costs  of  "regular"  education  are  for  an  elementary  or 
secondary  school  student,  an  LEA  adds  all  of  its  ex- 
penditures (except  for  capital  outlay  and  debt  service) 
and  then  subtracts  from  that  amount  the  total  of  the 
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following  amounts — expenditures  from  Title  I  or 
Title  VI  funds  under  the  Elementary  and  Secondary 
Education  Act  (ESEA)  and  amounts  from  other 
sources  spent  for  programs  for  handicapped,  "educa- 
tionally deprived,"  and  bilingual  children.  Next,  it  di- 
vides that  sum  by  the  average  number  of  elementary  or 
secondary  students  enrolled  in  the  LEA  in  the  preced- 
ing school  year.  The  resulting  figure  is  "excess  costs" 
[Reg.  Sec.  121.81]. 

The  basic  intent  of  the  excess-cost  provision  is  to 
insure  (a)  that  the  SEA  and  LEAs  provide  the  same 
support  for  handicapped  children  as  they  do  for  all 
other  children,  and  (b)  that  Part  B  funds  are  used 
entirely  to  supplement  the  state  and  local  commit- 
ment. 

LEAs  are  rec|uired  to  assure  the  SEA  that  the  funds 
received  by  them  under  P.L.  94-142  will  be  used  to 
supplement  and,  if  practicable,  increase  the  level  of 
state  and  local  funds  spent  to  educate  handicapped 
children  [Sec.  614(a)(2),  Reg.  Sees.  121a.l09and  .1 10]. 
Also,  an  LEA  that  is  required  by  state  law  to  carry  out 
any  program  for  educating  handicapped  children  is 
entitled  to  receive  pass-through  payments  to  carry  out 
that  program,  but  the  LEA  may  not  reduce  the  level  of 
expenditures  it  makes  for  the  program  from  state  or 
local  funds  below  the  level  of  such  expenditures  in  the 
prior  fiscal  year — a  requirement,  in  effect,  that  LEAs 
maintain  their  effort  in  order  to  qualif)'  for  P.L.  94- 1 42 
funds  [Sec.  614(f)].  Finally,  the  SEA  may  not  use  P.L. 
94-142  funds  to  match  other  federal  funds  [Sec. 
611(c)(2)(B)  and  (c)(4)(B)]. 

Consolidated  LEA  Applications.  Since  some  LEAs 
may  not  be  eligible  for  P.L.  94-142  funds  (because  they 
will  not  generate  $7,500  annually  or  because  they  can- 
not establish  and  maintain  programs  of  sufficient  size 
and  scope  to  meet  the  educational  needs  of  handi- 
capped children),  SEAs  are  authorized  to  require 
LEAs  to  consolidate  in  making  applications  and  to 
allocate  funds  to  the  LEAs  that  submit  a  consolidated 
application  [Sec.  614(c),  Reg.  Sec.  121a. 83-85]. 

SEA  Direct  Services.  FinalU',  an  SEA  itself  may  pro- 
vide services  to  handicapped  children  directly,  displac- 
ing an  LEA's  auhority,  if  it  determines  that  the  LEA 
cannot  or  will  not  establish  and  maintain  a  free  ap- 
propriate public  education;  cannot  or  will  not  be 
cnsolidated  with  another  LEA  in  order  to  meet  those 
requirements;  or  has  one  or  more  handicapped  chil- 
dren who  can  best  be  served  by  a  regional  or  state 
center  designed  to  meet  their  needs  [Sec.  614(d),  Reg. 
Sec.  121a.240-.25I].  If  the  SEA  provides  services  di- 
rectly, it  may  use  the  payments  that  would  have  gone  to 
the  LEA  and  proceed  directly  in  such  manner  and  at 
such  locations  (including  regional  or  state  centers)  as  it 
considers  appropriate,  subject  to  the  general  require- 
ments of  P.L.  94-142. 


ASSURING  EFFECTIVE  SPECIAL  EDUCATION 

BEH  Assistance  and  Involvement  in  State  and 
Local  Programs.  Recognizing  that  it  is  appropriate  for 
the  federal  government  to  help  state  and  local  agencies 
educate  handicapped  children  and  to  assess  and  assure 
the  effectiveness  of  those  agencies'  efforts  to  educate 
these  children  [Sec.  601(c)],  Congress  created  the 
Bureau  for  the  Education  and  Training  of  the  Hand- 
icapped, designated  it  as  the  principal  agency  in  the 
Office  of  Education  for  administering  and  carrying 
out  the  programs  and  projects  for  training  teachers  of 
the  handicapped  and  for  research  in  education  and 
training  [Sec.  603(a)],  and  gave  it  broad  powers  [Sec. 
617]. 

In  related  action.  Congress  created  the  National 
Advisory  Committee  on  Handicapped  Children  to  re- 
view the  administration  and  operation  of  the  prog- 
rams authorized  by  Congress  under  Title  X  (Educa- 
tion and  Training  of  the  Handicapped)  and  to  make 
recommendations  to  the  Commissioner  concerning 
these  prograins  [Sec.  604(a)]. 

Finally,  it  empowered  the  Commissioner  to  au- 
thorize the  use  of  P.L.  94-142  funds  for  SEA  and  LEAs 
to  acquire  equipment  and  build  necessary  facilities  if 
he  determines  that  an  educational  program  for  the 
handicapped  (including  P.L.  94-142  programs)  will  be 
improved  by  these  facilities  [Sec.  605]. 

Conformity  with  Other  Federal  Programs.  Ap- 
proaching the  implementation  of  P.L.  94-142  on  sev- 
eral fronts,  Congiess  required  SEA  plans  to  contain 
programs  and  procedures  assuring  that  the  SEA  and 
LEAs  and  other  political  subdivisions  (such  as  cities, 
counties,  and  special  districts)  will  use  other  federal 
funds  only  in  a  manner  consistent  with  the  goal  of 
establishing  a  free  appropriate  education  for  hand- 
icapped children  [Sec.  613(a)(2)  and  Reg.  Sec. 
12 la. 39].  Congress  specifically  referred  to  funds  re- 
ceived under  Sec.  121  and  Sec.  305(b)(8)  of  ESEA  and 
Sec.  122(a)(4)(B)  of  the  Vocational  Education  Act. 
Each  of  these  laws  specifically  authorizes  federal  assis- 
tance for  the  education  of  handicapped  children. 

Congress  also  ordered  that  each  recipient  of  P.L. 
94-142  funds  make  "positive  efforts"  to  employ  and 
advance  in  employment  qualified  handicapped  people 
in  programs  assisted  by  P.L.  94-142  funds  [Sec.  606]. 

Finally,  to  make  public  school  practices  conform 
with  the  requirements  of  federal  architectural  barrier 
legislation  (P.L.  90-480),  Congress  authorized  the 
Commissioner  to  make  grants  to  SEA  and  LEA  applic- 
ants that  seek  to  alter  existing  buildings  and  equip- 
ment "in  the  same  manner  and  to  the  same  extent"  as 
authorized  by  P.L.  90-480  [Sec.  607]. 

Program  Effectiveness.  To  make  SEA  and  LEA 
programs  effective.  Congress  required  not  only  that 
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education  be  "appropriate"  but  also  that  public  school 
personnel  become  more  competent  in  educating  hand- 
icapped children  through  personnel  development 
programs  [Sec.  613(a)(3)  and  Sec.  614(a)(l)(C)(i)  and 
Rtg.  Sec.  121.260-.268].  It  also  required  that  both 
BFH  and  the  SEA  create  procedures  to  evaluate  at 
k Msi  annually  the  effectiveness  of  programs  (SEA  or 
11  A,  as  appropriate)  in  meeting  the  educational  needs 
(il  handicapped  children,  including  the  lEPs  [Sec. 
(UMlaXll)  and  Reg.  Sec.  121a.47]. 

Program  Accountability.  Related  to  program  effec- 
ti\cness  is  program  accountability — holding  SEA, 
l.FA,  and  lEU  agencies  accountable  for  the  programs 
ilu'\  offer.  This  is  accomplished  (1)  through  the  provi- 
Minis  for  single-agency  responsibility,  SEA  pre- 
mipiion,  LEA  consolidation,  public  notice  of  LEA  and 
SK.A  programs,  and  parental  access  to  records;  and  (2) 
through  requirements  that  SEAs  and  LEAs  provide 
infdrmation  or  assurances  to  BEH  or  to  the  SEA,  as 
appropriate  [Sees.  613(a)(7),  614(a)(3),  617,  and  618], 
(irate  advisory  panels  [Sees.  604,  Sec.  613(a)(12),  and 
Reg.  Sec.  121a.550-.552],  comply  with  timetables  for 
ini|)iementing  the  act,  and  establish  and  carry  out  full- 
scivice  goals.  Finally,  program  accountability  is  fos- 
incd  by  the  provisions  for  program  evaluation. 

Sanctions.  Despite  these  techniques  to  assure  prog- 
ram quality,  it  could  become  necessary  to  apply 
stronger  measures  to  recipients  of  P.L.  94-142  funds 
that  do  not  comply  with  the  requirements  of  the  act. 
Accordingly,  Congress  has  provided  four  types  of 
sanctions. 

To  prevent  misclassifying  or  overclassifying  chil- 
dren as  handicapped  (when  in  fact  they  are  not  hand- 
icapped or  are  not  properly  classified),  the  state  plan 
must  contain  proceduies  by  which  the  SEA  will  be  able 
to  recover  an\  federal  funds  paid  to  an  LEA  for  incor- 
rectly classified  children  [Sec.  613(a)(5),  Reg.  Sec. 
121a.42]. 

The  SEA  also  may  impose  other  sanctions  against  an 
LEA  or  lEU.  It  may  refuse  to  approve  a  noncomply- 
ing  LEA  or  lEU  application  [Sec.  614(b)(1),  Reg.  Sec. 
12 la. 87].  Morecjver,  if  an  SEA  determines  that  an 
LEA,  in  administering  any  SEA-pproved  application, 
has  not  complied  with  any  requirement  set  forth  in  the 
application,  it  must  either  make  no  further  payments 
to  the  agency  until  it  is  sadsfied  that  the  default  has 
been  cured  or  take  its  determination  into  account  in 
reviewing  any  later  application  the  LEA  might  make, 
or  it  may  take  both  steps. 

The  U.S.  Commissioner  of  Education  may  also  in- 
voke sanctions  against  LEAs  and  the  SEA.  If  the 
Commissioner  finds  that  an  SEA  or  LEA  has  not  sub- 
stantially complied  with  any  provision  of  Sec.  6 12  (SEA 
eligibility)  or  Sec.  613  (state  plan)  or  has  not  complied 
wiih  any  provision  of  Part  B  of  the  act  or  with  any 


requirements  set  forth  in  an  SEA-approved  applica- 
non  from  an  LEA  or  SEA  in  administering  of  the  state 
plan,  he  musi  withhold  any  further  payments  to  the 
state,  and  he  wov  stop  further  payments  to  the  state  of 
Part  B  funds  or  other  funds  for  educating  the  hand- 
icapped (namely  ESEA  and  Vocational  Education 
funds).  In  either  case,  the  Commissioner  may  limit  the 
withholding  to  prograins  or  projects  under  the  state 
plan  [Sec.  613]  or  portions  of  the  state  plan  that  are 
affected  by  the  noncompliance;  he  also  may  order  the 
SEA  to  make  no  further  payments  under  P.L.  94-142 
to  noncomplying  LEAs  or  lEUs.  He  may  persist  in 
withholding  funds  until  the  noncompliance  is  cured. 


FISCAL  ACCOUNTABILITY 

The  third  technique  for  accomplishing  the  major 
principles  of  the  act  is  to  require  fiscal  accountability  of 
the  LEAs  and  SEAs.  The  act  requires  the  state  plan  to 
set  forth  policies  and  procedures  assuring  that  the 
federal  funds  will  be  spent  according  to  the  provisions 
of  the  act  [Sec.  613(a)(1),  and  Reg.  Sec.  121a.38].  Sitice 
it  must  be  possible  to  trace  expenditures  in  order  to 
determine  that  the  funds  have  been  spent  in  accor- 
dance with  the  act.  Sees.  613(a)(6),  (9),  and  (10)  require 
that  there  be  public  control  of  the  funds,  and  they 
prohibit  commingling  or  supplanting  of  the  funds  by 
the  state  [Reg.  Sec.  121a.46].  These  sections  also  re- 
quire the  state  to  impose  fiscal  control  and  fund  ac- 
counting procedures  [Reg.  Sec.  121a.43].  By  the  same 
token.  Sec.  614(a)(2)  requires  the  LEAs  to  give  assur- 
ances of  public  control  of  the  funds  [Reg.  Sec. 
12 la.  108].  The  requirement  of  fiscal  control  by  the 
state  also  applies  to  the  LEAs  [Sec.  613(a)(10)]. 
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SCHOOL  ENROLLMENT 

per  cent  of  the  state's  145  school  units,  the  ADM  in 
grades  1-12  will  decline;  in  25  per  cent  of  all  the  units 
the  drop  will  exceed  10  per  cent.  In  over  84  per  cent  of 
the  units  the  ADM  in  grades  1-3  will  fall,  and  in  39  per 
cent  the  decline  will  be  10  per  cent  or  more.  For  the 
entire  state  the  ADM  in  grades  1-3  will  fall  by  24,165 
children —  equivalent  to  863  classes  of  28  pupils  each. 
In  over  91  per  cent  of  the  units  the  ADM  in  grades  7-9 
will  drop;  over  half  the  units  will  have  declines  of  10 
per  cent  or  more,  and  the  statewide  drop  will  be  34,915 
— or  1 1 .5  per  cent  for  these  three  grades.  In  almost  68 
per  cent  of  the  units,  the  ADM  in  grades  10-12  will 
decline.  As  Table  2  shows,  in  most  of  the  units  that  are 
expected  to  have  increasing  enrollments  the  increases 
will  be  minor.  For  example,  only  three  units  are  ex- 
pected to  have  more  than  a  5  per  cent  increase  in  ADM 
for  grades  1-12.  Projections  of  kindergarten  ADM, 
which  is  expected  to  fall,  are  not  included  in  these 
computations  because  accurate  enrollment  data  were 
not  available  when  the  projections  were  made. 

Since  these  projections  are  based  on  actual  births 
through  1975,  we  have  not  projected  beyond  1980-81 
for  grades  1-6.  Projections  of  junior  and  senior  high 
school  ADM  are  shown  in  Table  1  and  summarized  in 
Table  2  for  the  period  1976-77  to  1985-86.  (Of  couise, 
projections  this  far  into  the  future  are  less  reliable  for 
individual  units  because  they  cannot  take  into  account 
all  factors  that  will  affect  future  growth.)  About  one- 
third  of  the  districts  can  expect  ADM  in  grades  7-9  to 
be  at  least  20  per  cent  less  in  1985-86  than  in  1976-77, 
and  about  one-quarter  can  expect  ADM  in  grades 
10- 12  to  be  20  per  cent  less  in  1 985-86  than  in  1 976-77. 
Over  8  per  cent  of  the  districts  can  expect  1985-86 
ADM  in  grades  7-12  to  be  at  least  30  per  cent  below 
1976-77  ADM. 

Chart  I 

Total  Fall  Enrollment  in  North  Carolina  Public  Schools, 
1930-31  to  1975-76  and  Projected  ADM,  1976-77  to  1980-81 
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IT  IS  PERHAPS  not  so  important  to  accept  the  DPI 
projections  as  to  understand  the  trends  that  underlie 
them:  The  DPI  projections  take  us  only  four  years  into 
the  future  for  the  eleinentary  grades,  whereas  the 
basic  trends  underlying  the  projecdons  will  continue  to 
affect  school  enrollments  for  the  rest  of  this  century. 

Two  phenomena  underlie  the  projections.  The  first 
is  the  post-war  baby  boom.  The  second  is  the  unpre- 
cedented drop  in  fertility  rates  that  has  occurred  in 
recent  years. 

The  Baby  Boom.  Chart  II  shows  the  dramatic 
"boom"  in  the  number  of  births  that  began  during 
World  War  II  and  peaked  in  1957.  Since  1957  the 
number  of  births  has  declined  steadily  except  for  a 
secondary  baby  boom  from  1969  to  about  1971.  The 
secondary  baby  boom  of  1969-7 1  was  the  consequence 
of  the  original  baby  boom — women  born  between 
1941  and  1950  were  between  19  and  28  years  old, 
prime  child-bearing  years,  in  1969.  The  remarkable 
aspect  of  the  secondary  baby  boom  was  that  it  was  so 
short-lived.  With  constant  birth  rates,  we  could  have 
expected  the  secondary  baby  boom  to  last  through  the 
1970s  and  into  the  1980s.  Instead,  the  number  of 
births  declined  a  remarkable  18  per  cent  between  1970 
and  1975.  The  number  of  births  was  actually  lower  in 
1976  than  in  1930!  The  decline  in  births  despite  the 
larger  number  of  women  entering  the  child-bearing 
years  is  accounted  for  by  the  second  major  phenome- 
non that  is  affecting  school  enrollments — the  sharp  fall 
in  fertility  rates. 

Fertility  Declines.  As  a  result  of  numerous  factors, 
many  of  which  are  poorly  understood,  fertility  rates 
have  fallen  sharply.  During  the  1960s  attitudes  about 
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Chart  III 

Crude  Birth  Rate  in  North  Carolina,  1930-1976 
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Source :  N  C  Slate  Boord  of  Health 

sex,  marriage,  family  size,  the  woman's  role  in  society, 
and  divorce  began  to  change  radically.  As  Chart  III 
shows,  the  crude  birth  rate  (the  number  of  births  per 
1,000  population)  has  fallen  steadily  since  1957  except 
for  the  brief  period  1969-71.  The  crude  birth  rate 
peaked  at  30.4  births  per  1,000  populations  in  1947. 
Between  1957  and  1969  the  rate  fell  from  26.1  to  18.7, 
a  drop  of  28  per  cent.  The  decline  seems  to  have 
accelerated  during  the  1970s — it  fell  from  19.4  in  1970 
to  14.4  in  the  first  nine  months  of  1976,  a  drop  of  26 
per  cent.  From  1960  to  1970  the  birth  rate  in  North 
Carolina  for  the  20-24  year  age  group  fell  35  per  cent, 
and  the  rate  for  the  25-29  year  age  group  fell  26  per 
cent.^  National  survey  data  show  that  the  average 
number  of  births  to  date  and  lifetime  births  expected 
declined  steadily  from  1971  to  1974  but  may  have 
leveled  off  in  1975.^  For  example,  lifetime  births  ex- 
pected by  wives  aged  18  to  24  years  fell  from  an  av- 
erage of  2.375  in  1971  to  2. 165  in  1974  but  then  rose  to 
2.172  in  1975  (the  number  expected  in  1967  averaged 
3.118).  The  national  survey  data  also  reflect  sharp 
differences  between  younger  and  older  women.  In 
1975  wives  aged  18  to  24  expected  an  average  of  2.17 
births,  wives  30  to  34  expected  an  average  of  2.61 
births,  and  wives  35  to  39  expected  3.06  births.  Births 
to  date  show  the  same  pattern. 

The  changing  number  of  births  caused  by  the  com- 
bination of  the  post-war  baby  boom  and  the  sharp 
drop  in  fertility  rates  accounts  largely  for  the  projected 
changes  in  ADM.  The  other  critical  factor,  migradon, 

2.  C  Horace  Hamilton,  A'ortA  Carolina  Population  Trends,  Vol.  2, 
Table  7.5,  p.  107. 

3.  Bureau  of  the  Census,  Fertility  History  and  Prospects  of  American 
Women:  June  1975.  Current  Population  Reports,  Series  P-20,  No. 
288(Januar\   1976). 


is  also  important,  and  in  some  units  the  rate  of  in- 
migration  is  large  enough  to  offset  the  decline  in 
births.  Indeed,  the  effect  of  in-migration  in  the  projec- 
tions is  the  one  major  factor  in  which  we  can  have  least 
confidence.  For  several  reasons,  however,  school  ad- 
ministrators should  not  be  overly  optimistic  that  future 
population  growth  will  offset  the  projected  declines. 
Total  school  enrollments  fell  during  the  late  1960s, 
which  was  a  period  of  fast  population  growth  in  many 
school  units  and  in  the  state  as  a  whole,  and  enroll- 
ments would  have  continued  to  decline  except  for  the 
new  kindergarten  program  and  the  increases  resulting 
from  the  secondary  baby  boom  of  1969-71.  In  addi- 
tion, families  moving  into  school  districts  from 
elsewhere  in  the  state  or  from  other  states  will  probably 
have  fewer  children — the  baby  boom  and  fertility  de- 
clines have  been  nation-wide  phenomena.  Finally,  the 
projections  reflect  populadon  in-migration  during  the 
period  1971-72  and  1974-75,  and  in  many  North 
Carolina  school  units,  the  size  of  the  projected  declines 
for  the  next  four  years  is  so  large  that  it  seems  unlikely 
that  many  districts  will  have  an  in-migration  rate  suffi- 
ciendy  much  greater  than  the  1971-72  to  1974-75  in- 
migration  rate  to  offset  the  projected  declines. 

The  effects  of  the  baby  boom  and  declines  in  fertility 
on  ADM  are  somewhat  complex.  In  many  school  dis- 
tricts ADM  in  grades  K-3  and  7-9  may  be  falling  at  the 
same  time  that  ADM  in  grades  4-6  is  increasing.  This 
pattern  is  due  to  three  trends: 

Trend  A.  The  long-term  drop  in  number  of  births 
from  1957  to  1967. 

Trend  B.  The  leveling-off  in  number  of  births  about 
1967  and  the  secondary  baby  boom  of  1 969- 1 971, 
which  peaked  in  1970. 

Treitd  C.  The  sharp  decline  in  births  from  1970  to 
1975  (and  extending  into  the  first  nine  months  of 
1976). 

The  effects  of  these  three  trends  are  reflected  in  the 
wavelike  nature  of  actual  and  projected  ADM  by  grade 
level  shown  in  Chart  IV.  Trend  A  is  now  affecting 

Chart  IV 

Actual  and  Projected  ADM,  1971-72  to  1985-86,  by  Grade  Level 


« «cluai >l« 

^..,-- ■ 

f        \ 

-^:3-<S;^. -... 

"^                 ]                                            ^^^10-12 

1  is!.,-  isV.-  ,3^3.  »W  ,^-'  ,.W.  ,3^7-  ,9Vb-  ,^yr  4o  'iW  '?s^  <k>  '?;?-  'S5^ 

TABLE  I 
Projected  Change  in  Average  Daily  Membership  (ADM)  by  School  Unit 

Period 


976-77  to  1980- 

M 

1985-86 

School  District 

1-3 

4-6 

1-6 

7-9 

10-12 

1-12 

7-9 

10-12 

Ahimance 

-21.4 

-     3.2 

-    12.0 

12.3 

-     9.7 

-    11.5 

-  23.9 

-   17.2 

Burlington 

-  23.0 

-     0.7 

-    12.2 

20.3 

-    11.1 

-    14.2 

-  31.4 

-  22.4 

Alexander 

+   3.6 

+  8.7 

-1-   6.1 

9.2 

-1-   3.1 

4-    1.1 

4-   3.8 

-1-   5.9 

Alleghanv 
Anson 

■    n.7 

-     4.2 

-     2.6 

2.8 

-     3.0 

-     2.7 

-     2.8 

-     5.8 

-    10.8 

-     2.3 

-    6.5 

7.7 

-     4.3 

-     6.3 

-   13.4 

-     9.0 

Ashe 

-    11.7 

-     5.8 

-     8.6 

9.8 

-   13.1 

-   10.0 

-  20.5 

-  19.7 

Averv 

-     3.1 

+   0.5 

-     1.3 

8.4 

-t-10.5 

-     1.4 

-     6.3 

+  3.9 

Beaufort 

-     3.1 

+    1.2 

-     0.9 

17.1 

-     3.8 

-     6.3 

-   15.2 

-   13.7 

Washington 

-     4.8 

-l-IO.O 

4-   2.3 

15.3 

-     5.5 

-     4.6 

-   13.7 

-     7.9 

Bertie 

-     5.8 

-  21.2 

-   14.2 

14.8 

-     5.2 

-   12.3 

-  29.7 

-  24.8 

Bladen 

+   5.8 

-     7.8 

1.2 

f    1.1 

-     4.4 

-     1.3 

-     0.8 

-     7.4 

Brunswick 

-^33.1 

-H8.5 

-^25'8 

f   3.5 

4-19.6 

-1-18.3 

4-44.1 

4-31.6 

Buncombe 

-    14.4 

-1-   0.2 

-     7.0 

7.8 

+  2.6 

-    5.0 

-    14.5 

-     2.1 

Asheville 

-    12.7 

-    12.6 

-   12.7 

21.1 

-   17.8 

-   16.1 

-  31.3 

-  35.2 

Burke 

-     2.7 

+   2.4 

-     0.2 

8.8 

-     3.3 

-     3.3 

-     8.1 

-     8.2 

Cabarrus 

-   18.6 

+   9.6 

-     4.9 

2.7 

0.0 

-     3.2 

-     7.1 

4-   7.8 

Concord 

-   14.2 

-    11.3 

-   12.7 

10.8 

-   17.0 

-    13.3 

-  24.7 

-  28.8 

Kannapolis 

-    16.8 

-     3.5 

-    10.3 

14.5 

-   11.1 

-   11.6 

-  21.1 

-  20.6 

Caldwell 

-    14.3 

-     1.0 

-     7.7 

6.4 

+    (1.6 

-     5.7 

-    14.1 

-     3.3 

Camden 

-     9.7 

+   7.7 

-     1.1 

20-9 

-    15.4 

-   10.6 

-  20.1 

-  23.7 

Carteret 

-1-   2.8 

+   9.3 

+   6.0 

13.6 

-1-   2.2 

-     0.6 

-     4.9 

-     1.6 

Caswell 

-   10.6 

-     3.1 

-     6.8 

18.5 

+    5.4 

-     7.7 

-  23.4 

-    10.5 

Catawba 

-     8.9 

-1-   7.5 

-     0.8 

0.6 

+   6.5 

+   0.8 

-1-   0.3 

-1-11.2 

Hickor^ 

-     8.7 

-      1.9 

5.4 

21.0 

-     9.6 

-    10.6 

-  2  3.6 

-  24.1 

Newton-Conover 

-     6.2 

+   3.5 

-      1.4 

-     8.0 

-   16.5 

-     6.8 

-    11.0 

-    18.4 

Chatham 

-  21.1 

+   5.2 

-     8.5 

-     3.0 

-     5.2 

-     6.3 

-    13.8 

-     0.1 

Cherokee 

-    13.6 

+   2.2 

-     5.8 

+  6.6 

-     0.1 

-      1.4 

-     5.9 

-1-   9.9 

Chowan 

-    lO.S 

+    1.1 

-     4.6 

21.8 

-     9.9 

-    11.1 

-  24.0 

-  21.9 

Cla\ 

-     4..^ 

-t-11.0 

+   2.9 

-     3.1 

-     5.3 

-     0.7 

+    1.4 

+   4.1 

Cleveland 

-     9.1 

+   0.2 

-     4.6 

+   2.4 

4-13.7 

+  0.9 

-     3.6 

4-14.2 

Kings  Mountain 

-     9.1 

-     3.8 

-     6.4 

9.3 

-     2.2 

-    6.3 

-   16.7 

-   10.9 

Shelbv 

-     7.2 

-     9.0 

-     8.1 

19.8 

-   12.6 

-   12.4 

-  24.4 

-  29.3 

Columbus 

-     3.0 

-     9.8 

-     6.5 

-     8.7 

-    3.5 

-     6.4 

-   15.2 

-   16.7 

Whiteville 

-     2.0 

-   14.4 

-     8.4 

10.2 

-     8.3 

-     8.9 

-   18.5 

-  24.3 

Craven 

-     3.6 

4-   2.3 

-     0.7 

19.2 

-  24.1 

-    9.9 

-    17.4 

-  31.9 

New  Bern 

-     4.8 

-     3.2 

-     4.0 

10.2 

-H9.9 

+  0.3 

-   12.3 

+  5.9 

Cumberland 

+   0.4 

+  7.3 

+  3.8 

16.9 

+  5.7 

-     1.6 

-     7.0 

-    4.2 

Favetteville 

+    1.1 

+    1.0 

+  0.1 

25.2 

-  26.8 

-   14.9 

-   19.0 

-  39.2 

Currituck 

-1-31.9 

-1-21.7 

4-26.7 

+    1.4 

4-14.2 

4-16.4 

4-32.8 

4-32.3 

Dare 

-      1.4 

-t-14.7 

+   7.0 

+   9.0 

-1-17.8 

4-10.0 

4-   7.2 

-1-41.1 

Davidson 

■    11, (i 

+   8.3 

-     1.7 

-     2.5 

-1-  4.2 

-    0.7 

-    4.3 

-1-   8.1 

Lexington 

-   15.7 

+   8.0 

-     4.6 

20.4 

-     6.4 

-    9.5 

-  22.7 

-    14.5 

Thomasville 

-    10.2 

-    9.0 

-     9.6 

22.2 

-   12.4 

-   13.8 

-  28.2 

-  32.4 

Davie 

-     9.3 

-1-11.0 

4-    1.0 

-  "s'i 

4-  9.4 

-1-  0.2 

-    4.0 

4-   7.9 

Duplin 

-     6.2 

-     4.6 

-    5.4 

14.9 

-    6.8 

-     8.4 

-   18.8 

-   19.0 

Durham 

-   15.8 

-1-16.3 

-     0.5 

-     1.3 

4-    1.4 

-     0.3 

-    2.3 

4-15.9 

Durham  Citv 

-   12.1 

-    9.7 

-   10.9 

31.1 

-   17.3 

-   18.1 

-  38.2 

-  39.0 

Edgecombe 

-     9.5 

-   11.9 

-   10.7 

16.0 

-     2.2 

-   10.5 

-  27.4 

-   19.3 

Tarboro 

-    1  1.0 

-    10.5 

-    10.7 

-     9.2 

-     5.3 

-    9.0 

-  22.3 

-    15.8 

Forsvlh 

-    14.0 

-     1.7 

-     8.0 

23.4 

-   11.5 

-   13.2 

-  28.1 

-  27.1 

Frankim 

-    13.9 

-    10.9 

-    12.3 

14.3 

-1-  6.0 

-    8.6 

-  26.1 

-   13.7 

Franklmton 

-    10.3 

-   13.0 

-   11.8 

-     3.3 

4-  9.0 

-     5.2 

-   14.5 

-    8.6 

Gaston 

9  1 

+   2.6 

-     3.4 

-     5.7 

-    6.8 

-    4.7 

-     7.2 

-     8.4 

Gates 

-    17.8 

-     8.2 

-   12.8 

24.3 

-    6.1 

-   14.4 

-  35^5 

-  25.2 

Graham 

-  21.6 

-  20.5 

-  21.0 

-t-15.5 

4-   0.6 

-    6.9 

-   16.0 

-     2.9 

Granville 

-   18.9 

-     8.4 

-   13.6 

10.0 

-     3.4 

-   10.4 

-  24.1 

-   13.9 

Green 

-   10.8 

-    14.1 

-   12.5 

17.3 

-   19.3 

-   15.6 

-  32.2 

-  33.4 

Guilford 

-   19.5 

-1-  4.7 

-     7.2 

-     6.0 

-     3.3 

-     5.9 

-   14.1 

-    2.6 

Greensboro 

-    18.8 

-     3.8 

-    11.3 

16.7 

-   14.3 

-   13.5 

-  26.8 

-  26.0 

High  Pomt 

-    18.5 

-     6.6 

-   12.7 

18.5 

-     8.4 

-   13.3 

-  28.0 

-  25.0 

Halifax 

-     5.8 

-    15.8 

-    11.1 

-     8.3 

-     9.2 

-    9.9 

-   19.0 

-  24.9 

Roanoke  Rapids 

-     9.1 

-     9.6 

-     9.4 

-  14.3 

-     8.6 

-   10.5 

-  23.7 

-  23.0 

Weldon 

-     6.3 

-  20.1 

-   13.6 

14.1 

-   14.0 

-   13.8 

-  26.2 

-  36.6 

Harnett 

+   7.8 

-1-    1.0 

+   4.4 

-     9.6 

-     3.8 

-     1.3 

-     2.0 

-    9.8 

Havwood 

-    12.6 

-   10.4 

-   11.5 

-     7.2 

-     3.6 

-     8.4 

-  20.1 

-   15.8 

Henderson 

-     7.3 

-1-   5.5 

-     0.8 

-     2.1 

+  6.9 

-1-  0.5 

-     2.8 

4-  9.9 

Hendersonville 

-     0.8 

-     9.9 

-     5.4 

22.5 

-     7.8 

-   10.8 

-  26.6 

-  32.5 

Hertford 

-   18.6 

-   11.0 

18.8 

-     4.7 

-   11.8 

-  26.0 

-  29.6 

Hoke 

+   3A 

+    5.1 

-1-   4.2 

-     8.8 

-   14.4 

-    3.5 

-    6.5 

-   15.6 

Hvde 

-    18.7 

-1-   3.4 

-     7.8 

25.0 

-1-13.1 

-     8.5 

-  32.2 

-     7.8 

Iredell 

-     7.9 

0.0 

-     4.0 

12.8 

-     3.7 

-     6.4 

-   15.2 

-    11.4 

Mooresville 

-   10.3 

-      1.0 

-     5.7 

+    1.1 

-     6.4 

-     4.0 

-     4.8 

-     4.5 

Statcsville 

-    11.7 

+   0.4 

Jackson 

-     3.0 

+  1  1.5 

-)- 

lohnston 

-     8.2 

+   8.3 

Jones 

-     6.1 

+   6.3 

+ 

Sanfoid-Lee 

-     5.7 

+   4.8 

Lenoir 

-     3.9 

+    1.6 

Kinston 

-     4.5 

+   3.8 

Lincoln 

-     3.2 

+   7.2 

+ 

Macon 

-     9.4 

+   6.4 

Madison 

-    10.2 

-     6.1 

Martin 

-     5.9 

-    10.3 

McDowell 

-     0.2 

+   3.5 

-). 

Charlotte/ 

Mecklenburg 

-    14.8 

+   6,8 

Mitchell 

-   19.4 

+   4.3 

Montgomerv 

-     7.8 

+   7.3 

Moore 

-   13.1 

-     4.6 

Nash 

-     6.8 

+   0.2 

Rockv  Mount 

-     7.7 

-     2.8 

New  Hanover 

-     1.9 

+  14.2 

^ 

Northampton 

-     7.3 

-   13.1 

Onslow 

+    1.2 

-     0.7 

+ 

Orange 

-  22.9 

+  14.2 

Chapel  Hill-Carr. 

-  22.5 

+  12.6 

Pamlico 

-   18.3 

+   7.2 

Pasquotank 

-     8.9 

-   11.0 

Pender 

+  12.6 

-    8.1 

+ 

Perquimans 

-   19.0 

-     1.5 

Person 

-     6.5 

+   3.7 

Pitt 

-   12.6 

-     5.5 

Greenville 

-   14.4 

+   8.0 

Polk 

+    1.2 

-     8.2 

Trvon 

+    1.6 

-     6.8 

- 

Randolph 

-    10.3 

+    1.7 

' 

Asheboro 

-     7.2 

-     7.4 

. 

Richmond 

-     8.3 

-     4.7 

Robeson 

-     0.2 

+   7.1 

+ 

Fairmont 

+   0.9 

+    1.5 

+ 

Lumberton 

+    1.7 

+   5.4 

+ 

Maxton 

+    1.5 

+   8.1 

Red  Spring;s 

-     2.1 

+  10.9 

^ 

St.  Pauls 

+   0.3 

+    5.4 

+ 

Rockingham 

-     7.2 

-     6.9 

Eden 

-     8.9 

-     0.6 

Madison-Mavod. 

-    10.3 

+   9.8 

Reidsville 

-     4.8 

-     7.4 

Rowan 

-    17.9 

+   3.6 

Salisbury 

-    16.5 

■     2.0 

Rutherford 

-     9.8 

+   4.1 

Sampson 

-     3.1 

-    10.7 

Clinton 

-     1.2 

-    11.5 

Scotland 

+  3.3 

+  11.0 

+ 

Stanly 

-     8.8 

-   2.0 

Albemarle 

-   10.7 

+   7.9 

Stokes 

+   2.7 

+  12.0 

+ 

Surrv 

-    10.8 

-     1.4 

Elkin 

-     7.2 

•     3.6 

Mt.  Airy 

-     8.7 

-     4.7 

Swain 

-     2.8 

+    5  0 

+ 

Transylvania 

-    12.7 

-    16.4 

Tyrrell 

-    12.1 

+  15.8 

+ 

Union 

+    2  1 

+   3.8 

+ 

Monroe 

+   3'5 

+   5.3 

+ 

Vance 

-   12.2 

+   2.9 

Wake 

-    13.5 

+  10.6 

Warren 

+   5.1 

-   14.0 

Washington 

-   18.4 

-     9.5 

Watauga 

+    1.1 

+   8.6 

+ 

Wayne 

-     3.5 

+   0.8 

Goldsboro 

-     0.2 

-     7.1 

Wilkes 

-     4.0 

+   2.2 

Wilson 

-   11.6 

-     6.5 

Yadkin 

-   12.2 

-     4.1 

Yancey 

-     4.7 

-     "■• 

State  Totals 

-     8.9 

+    1.3 

+   7.0 
14 


31.4 
13.8 


19.1 
10.0 
18.3 

21.0 
16.2 
3.0 
9.7 
16.3 
20.6 


0.4 
16.7 
h  5.1 
19.1 
-  0.7 
15.3 
15.8 
4.0 
26.9 
10.8 
19.8 
6.4 
7.0 
10.8 


6.9 
26.3 

10.7 
17.6 
1.6 
8.9 
21.8 
h   2.8 


-   0.4 
9.3 

34.7 


23.1 
30.8 
12,2 
6.1 
13.9 


8.8 
11.0 
17.9 
19.6 
8.3 
4.3 
12.3 
5.5 
18.8 
6.6 
0.9 
1.3 
2.5 


10.4 
8.1 


16.3 

14.0 

+   6.9 


30.5 
14.6 


30.5 
5.0 
33.3 
20.6 
13.7 
21.0 


20.3 
4.7 
9.2 

0.7 
16.3 
15.4 

9.5 
18.7 
13.0 
32.4 

4.6 
18.3 
25.5 
+  12.0 
11.0 
16.3 
-10.6 
13.0 
19.9 
11.7 

0.8 
25.9 


30.2 

-  2.3 

11.3 
10.6 
16.7 
21.8 

-  4.3 
19.7 
31.1 
10.4 
15.0 
20.2 


26.2 
12.4 
21.7 

h  5.2 
25.5 
17.0 

hll.7 

h  4.6 
11.7 
29.0 

h  0.2 
34.7 
23.4 
7.6 
16.2 

-  6.8 
34.4 

I-  8.2 
15.6 
13.7 

t-  4.3 
31.7 
9.5 


10.1 
14.8 

-  2.5 
16.6 

6.4 
35.0 

-  0.1 
14.0 
25.9 

3.7 
9.0 
15.0 
-12.8 
0.3 
24.0 
20.2 

-  3.8 
10.5 


h  8.5 
21.0 
33.8 
8.6 
6.8 
6.3 


Source;  Cohorl  sunival  projcctinns  made  In  che  N.CV  Dcpirrmeni  of  Public 
and  actual  .ADM  through  197,5-76.  Kindcrgarrrn  and  special  edu 


t  of  School  Planning;  projecdt 


?  hased  on  birihs  through  197: 
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TABLE  II 

Projected  Change  in  Average  Daily  Membership,  145  School  Units 

(number  of  units) 


197(1-77  M 

1976-7 

7  lo  1980-8 

1985-86 

Percentage  change 

1-1 

4-6 

1-6 

7-9 

1(1-12 

1-1 

7-9 

10-12 

+  30.0%  or  more 

2 

(1 

0 

11 

0 

2 

3 

+25.0%  to  30.0% 

0 

" 

II 

II 

(1 

II 

0 

+20.0%  to  25.0% 

0 

1 

<l 

" 

II 

II 

1) 

0 

+  15.0%  to  20.0% 

0 

3 

(I 

1 

4 

II 

1 

+  10.0%  to  15.0% 

1 

12 

1) 

(1 

7 

1 

5 

+   5.0%  to  10.0% 

3 

28 

ti 

3 

14 

0 

2 

13 

0.0%  to  +   5.0% 

17 

31 

23 

8 

22 

17 

1(1 

11 

0.0%  to  -    5.0% 

29 

26 

43 

2  1 

34 

34 

16 

13 

-     5.0%  to-   10.0% 

36 

23 

45 

36 

35 

54 

15 

24 

-   10.0%  to-   15.0% 

36 

15 

25 

27 

15 

32 

27 

18 

-   15.0%  to  -  20.0% 

15 

:^ 

0 

25 

11 

5 

22 

17 

-  20.0%  to  -  25.0% 

6 

3 

1 

15 

2 

0 

23 

14 

-  25.0%  to-  30.0% 

0 

0 

0 

5 

1 

0 

14 

12 

-   30.0%  or  more 

0 

(1 

0 

■i 

0 

0 

12 

H 

145 

145 

145 

145 

145 

145 

145 

145 

Percentage  with 

declining  ADM 

84.1% 

48.3% 

78.6%i 

91.7% 

67.5% 

86.2% 

89.(1% 

77.2% 

Percentage  with 

declining  ADM  of 

10.0%  or  more 

39.3% 

14,3% 

17.9% 

.52.4% 

200% 

25.5% 

67.6% 

51.7% 

Percentage  with 

increasing  ADM 

of  5.0%  or  more 

4.1% 

30.3% 

5.5% 

2.8% 

17.2% 

2.1% 

4.1% 

15.2% 

ADM  in  junior  and  senior  high  school.  Children  born 
in  1958,  the  fnst  year  of  declining  births,  were  18  years 
old  in  1976.  Children  born  in  1969,  the  first  year  of 
increased  births  during  the  secondary  baby  boom,  will 
not  reach  the  seventh  grade  until  1980,  when  ADM  in 
grades  7-9  will  increase  for  a  couple  of  years.  Trend  B 
has  caused  ADM  in  grades  1-3  to  increase  in  the  past 
few  years  and  will  soon  lead  to  increases  in  grades  4-6. 
Trend  C  accounts  for  the  sharp  fall  projected  for 
grades  K-3  for  the  next  four  years;  it  will  cause  similar 
drops  in  higher  grades  in  subsequent  years. 


CAN  WE  EXPECT  continued  enrollment  declines  in 
the  elementary  grades  beyond  1980-1981?''  Until  the 
recent  sharp  drop  in  fertility  rates,  we  might  have 
expected  a  significant  baby  boom  during  the  1970s 
and  1980s  because  of  the  large  number  of  women  born 
during  the  peak,  years  of  the  post-war  baby  boom.  The 
fact  that  the  secondary  baby  boom  of  1969-71  did  not 
last,  together  with  continued  decline  in  births  through 
1 976  and  the  lower  lifetime  expected  births  of  younger 
women,  casts  serious  doubts  on  the  prospects  for  sig- 


4.  For  a  discussion  of  the  long-run  prospects  for  school  enroll- 
ments, see  Harry  M.  Rosenberg,  "Long-term  School  Enrollment 
Trends  in  North  Carolina,"  Popular  Government  42,  No.  4  (Spring 
1977),  20-27,  34. 


nificant  increases  in  births  during  the  next  few  years. 
The  fertility  rate  has  apparently  been  falling  enough 
to  offset  the  growing  number  of  women  in  the  primary 
childbearing  years.  However,  if  fertility  rates  stabilize 
at  current  levels — and  it  is  hard  to  imagine  that  they 
could  continue  their  recent  decline —  the  number  of 
births  may  increase  somewhat  during  the  next  few 
years.  If  such  an  increase  occurs,  however,  it  is  likely  to 
be  relatively  minor  and  short-lived.  The  1970  age  dis- 
tribution suggests  that  the  number  of  woinen  aged 
20-29  will  increase  only  2.3  per  cent  between  1976  and 
1 980.  As  of  September  30,  1 976,  there  was  no  evidence 
of  even  a  minor  baby  boom — the  number  of  births  in 
the  preceding  twelve  months  had  declined  4  per  cent 
below  the  period  one  year  earlier.  However,  provi- 
sional data  on  births  for  the  final  quarter  of  1976  show 
births  up  7.4  per  cent  above  the  same  quarter  of  1975, 
which  may  presage  an  increase  in  births  for  the  next 
few  years.  But  after  1978  the  number  of  women  enter- 
ing the  20-29  age  group  should  decline  almost  every 
year  for  at  least  eighteen  years  (the  long-term  down- 
ward trend  in  births  began  in  1958  in  North  Carolina 
and  has  lasted  until  1976  except  for  the  secondary 
baby  boom  of  1969-71).  Thus,  in  the  1980s  and  1990s 
the  number  of  births  may  be  affected  by  two  major 
factors — lower  fertility  rates  and  fewer  women  of 
childbearing  years. 
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THE  RAMIFICATIONS  of  the  projected  declines  in 
ADM  are  too  complex  to  be  explored  fully,  but  it  seems 
ob\  ions  that  they  will  have  significant  effects  on  school 
construction,  administration,  finance,  and  planning. 
For  over  three  decades  the  state  and  local  units  have 
faced  the  task  of  improving  the  quality  of  the  schools  at 
the  same  time  they  have  had  the  burden  of  financing 
new  facilities  and  new  resources  necessary  to  meet  the 
requirements  of  expanding  enrollments.  Now  the 
state  and  most  local  units  are  facing  a  period  of  long- 
term  decline,  or  at  least  stability,  in  school  enrollments. 
It  should  be  a  challenge  for  school  board  members 
and  administrators  to  cope  with  projected  shifts  in  the 
required  number  of  teachers  and  classrooms  for  dif- 
ferent grade  levels  and  to  make  effective  use  of  re- 
sources. According  to  the  projections,  even  relatively 
small  units  may  face  significant  shifts  in  teacher  and 
classroom  requirements.  For  example,  the  Chapel 
Hill-Carrboros\stem,  with  an  estimated  ADM  of  5,657 
in  1976-77,  should  experience  a  drop  of  31 1  pupils  in 
ADM  for  grades  1-3  between  1976-77  and  1980-81— 


that  is  equivalent  to  1 1  classes  of  28  students  each. 
Forsyth  County,  a  larger  system  with  an  estimated 
ADM  of  44,205  in  1976-77,  is  expected  to  lose  1,357  in 
ADM  for  grades  1-3,  which  is  equivalent  to  48  classes 
of  28  students  each. 

Equally  important  are  the  implications  for  capital 
improvement  planning.  Clearly,  plans  for  new  school 
construction  should  be  viewed  very  cautiously  and 
should  incorporate  flexibility  to  meet  the  require- 
ments of  enrollment  changes  at  different  grade  levels. 

The  projected  declines  present  an  unprecedented 
opportunity  for  upgrading  the  quality  of  schools. 
Pupil-teacher  ratios  can  be  lowered  and  expenditures 
per  pupil  can  be  increased  without  additional  financial 
burden.  Without  the  strain  of  having  to  finance  new 
school  construction  and  increasing  enrollments,  exist- 
ing programs  can  be  expanded  or  improved  and  new 
programs  can  be  initiated.  On  the  other  hand,  without 
adequate  planning  and  foresight,  school  districts  may 
be  caught  unaware  and  unprepared. 


RECENT  COURT  DECISIONS 


"Agency  Shop"  Agreements  Are  Permissible  in  the 
Public  Sector.  Abood  v.  Detroit  Board  of  Education,  45 
U.S.L.W.  4473  (U.S.  Sup.  Ct.  May  23,  1977) 

Facts:  Nonunion  teachers  in  Detroit  challenged  a 
Michigan  statute  authorizing  teacher  unions  and 
school  boards  to  enter  into  "agency  shop"  agreements. 
Such  agreements  require  every  teacher  represented  by 
a  union,  even  though  not  a  union  member,  to  pay  to 
the  union,  as  a  condition  of  employment,  a  service 
charge  equal  in  amount  to  union  dues.  The  Detroit 
Federation  of  Teachers  is  certified  under  state  law  as 
the  exclusive  representative  of  teachers  employed  by 
the  Detroit  Board  of  Education,  and  all  teachers  rep- 
resented by  the  Federation  are  required  to  pay  a  union 
service  fee.  The  nonunion  teachers  claimed  the  statute 
authorizing  this  agency  shop  agreement  violated  their 
constitutional  right  of  freedom  of  association.  Michi- 
gan courts  upheld  the  statute  and  the  teachers  ap- 
pealed to  the  United  States  Supreme  Court. 

Held:  The  Supreme  Court  upheld  the  agency  shop 
arrangement.  It  found  that  the  evident  legislative  pol- 
icy behind  exclusive  union  representation  justified  in- 
terference with  First  Amendment  interests.  Thus  pub- 
lic employee  unions  may  collect  fees  from  all  rep- 
resented employees  and  use  the  funds  to  finance  their 
duties  as  the  collective  bargaining  representative,  e.g.. 


bargaining,  contract  administration,  and  grievance- 
adjustment  purposes.  However,  the  Court  stated  that 
the  First  Amendment  prohibits  use  of  compulsory  ser- 
vice fees  for  the  expression  of  ideological  or  political 
views,  for  political  campaigns,  or  for  other  causes  not 
related  to  collective  bargaining.  Thus  the  part  of  the 
dues  that  supports  these  activities  must  be  returned  to 
the  nonunion  teachers. 

State  Assistance  to  Nonpublic  Schools.  Wolman  v. 
Walter,  45  U.S.L.W.  4861  (U.S.  Sup.  Ct.  1977) 

Facts:  An  Ohio  statute  providing  for  state  assistance 
to  nonpublic  schools  was  challenged  under  the  First 
Amendment.  The  contested  provisions  included 
textbook  loans,  loans  of  instructional  materials  and 
equipment,  standardized  testing  and  scoring  facilities, 
diagnostic  and  therapeutic  services,  and  field  trip 
transportation.  Plaintiffs  contended  that  these  forms 
of  financial  assistance  violated  constitutional  require- 
ments of  separation  of  church  and  state. 

Held:  The  Court  tested  each  form  of  aid  for  validity 
under  the  First  Amendment.  The  constitutional  test  is 
three-pronged,  requiring  that  the  statute  have  a  secu- 
lar purpose,  that  its  primary  effect  neither  advance 
nor  inhibit  religion,  and  that  it  not  require  or  encour- 
age excessive  government  "entanglement"  with  relig- 
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ion.  Applying  these  tests  to  the  forms  of  state  assistance 
to  be  provided  produced  these  results: 

(1)  Textbooks.  Reaffirming  an  earlier  decision  the 
Court  held  that  lending  textbooks  to  individual  stu- 
dents or  parents  is  constitutionally  permissible,  given 
state  interest  in  the  proper  education  of  all  school 
children. 

(2)  Tests.  The  state  has  a  legitimate  interest  in  de- 
termining whether  educational  requirements  and 
standards  are  being  met.  The  Court  reasoned  that 
statutory  provisions  requiring  state  rather  than  school 
control  over  the  content  and  scoring  of  standardized 
tests  meet  constitutional  objections  to  state  funding  of 
educadonal  testing.  These  requirements  avoid  im- 
permissible entanglement  with  religion  or  fostering  of 
religious  ideas. 

(3)  Diagnostic  services.  The  statute  provides  for 
certain  speech,  hearing,  and  psychological  diagnostic 
services,  administered  by  employees  of  the  local  board 
of  education.  The  Court  found  that  thsre  is  little  edu- 
cational content  in  diagnostic  services  and  only  limited 
contact  between  the  state  employee  and  students,  and 
that  the  nature  of  the  contact  between  a  diagnostician 
and  students  affords  little  risk  of  state  entanglement 
with  religious  affairs. 

(4)  Therapy,  guidance,  and  remedial  services. 
These  services  are  constitutional  if  administered  in 
"truly  religiously  neutral  locations"  where  the  coun- 
selor or  clinician  will  not  feel  the  pressures  of  a  secta- 
rian environment.  Since  these  services  are  to  be  pro- 
vided by  public  employees,  there  will  be  no  excessive 
entanglement. 

(5)  Material  and  equipment.  The  Court,  affirming 
its  earlier  decision  in  Meek  v.  Pittinger,  421  U.S.  349 
(1975),  declared  the  provision  authorizing  the  purch- 
ase and  loan  of  materials  and  equipment  to  pupils  and 
their  parents  to  be  invalid  because  its  primary  effect 
was  to  substantially  aid  and  advance  a  sectarian  enter- 
prise. Despite  the  fact  that  the  materials  were  lent  to 
individual  students,  as  the  textbooks  were,  the  Court 
found  this  aid  to  be  unacceptable. 

(6)  Field  trip  transportation.  The  financing  of  field 
trip  transportation  was  also  declared  unconstitutional. 
First,  schools  were  allowed  to  control  the  timing,  fre- 
quency, and  nature  of  the  field  trips.  Thus  state  funds 
could  be  used  to  advance  religious  ideas  directly.  Sec- 
ond, even  if  all  destinations  were  secular  places,  a 
teacher's  presentation  could  seriously  bias  that  experi- 
ence. Third,  providing  such  assistance  would 
hopelessly  entangle  the  state  in  religious  matters  be- 
cause of  the  supervisory  responsibilities  it  would 
create. 

Financial  Assistance  for  Resident  Aliens.  Nyquist  v. 
Mauclet,  45  U.S.L.W.  4655  (U.S.  Sup.  Ct.  1977) 

Facts:  Plaintiff,  a  French  citizen  but  a  permanent 


resident  of  the  United  States,  was  studying  at  the    ; 
graduate  level  in  New  York.  He  applied  to  the  state's 
higher  education  assistance  program  for  financial  aid    \ 
but  was  rejected  because  of  the  statutory  requirement  (| 
that  recipients  be  American  citizens  or  in  the  process  of    ; 
becoming  citizens.   Plaintiff  desired  to  retain  his 
French  citizenship  for  the  time  being  and  therefore 
sued  to  have  the  statute  declared  unconstitutional. 

Held:  The  Court,  reiterating  its  earlier  holdings  that 
classifications  based  on  alienage  are  inherently  suspect 
and  therefore  subject  to  the  strict-scrutiny  test,  held 
that  the  statute  violated  the  equal  protection  clause  of 
the  Fourteenth  Amendment.  It  rejected  the  state's 
claim  that  because  not  all  aliens  were  excluded,  the 
statute  had  not  classified  on  the  basis  of  alienage.  A 
statute  need  not  be  a  bar  to  all  aliens  to  be  an  uncon- 
stitutional classification.  The  Court  also  denied  that 
the  state  had  demonstrated  any  proper  interest  in  de- 
nying resident  aliens  equal  education  assistance.  Since 
immigration  and  naturalization  are  under  the  control 
of  the  federal  government,  there  is  no  state  interest  in 
encouraging  naturalization.  Also,  the  state  interest  in 
promoting  an  educated  electorate  is  not  frustrated  by 
including  resident  aliens  in  educational  programs. 
The  Court  emphasized  that  since  resident  aliens,  like 
all  citizens,  pay  their  share  of  the  taxes  used  to  fund  the 
various  educational  assistance  programs,  it  is  fair  that 
they  be  allowed  to  participate  in  the  programs. 

University   Must  Permit  a  Student  Homosexual   \ 
Group  to  Operate  on  Campus.  Gay  Alliance  of  Students 
V.  Matthews,  544  F.2d  162  (4th  Cir.,  1976). 

Facts:  In  1974  the  Gay  Alliance  of  Students  (GAS) 
applied  for  registration  as  a  student  organization  at 
Virginia  Commonwealth  University.  (Registration 
makes  available  certain  rights  and  privileges,  including 
use  of  university  buildings  and  funds.)  The  application 
was  submitted  to  the  university's  governing  body  and 
was  rejected.  GAS  sued  the  university  in  federal  dis- 
trict court  on  the  grounds  that  its  members  were  de- 
nied their  First  Amendment  right  of  association.  The 
court  agreed  and  ordered  the  university  to  give  GAS 
certain  privileges  of  registration  but  did  not  order  that 
the  group  be  registered.  Both  parties  appealed. 

Question:  Was  the  homosexual  organization  denied 
constitutionally  protected  rights  of  association  and 
equal  protection  of  the  laws?  Yes. 

Holding:  Unless  there  is  legitimate  justification,  pro- 
hibiting of  registration  constitutes  a  denial  of  First 
Amendment  rights.  Denial  of  recognition  is  not  jus- 
tified on  the  basis  that  GAS  will  encourage  more  stu- 
dents to  join  the  organization  or  attract  other 
homosexuals  to  the  campus.  Even  though  official  rec- 
ognition may  be  interpreted  as  approval  of  homosex- 
ual conduct,  the  First  Amendment  protects  the  rights  | 
of  individuals  to  associate  in  furtherance  of  their  be- 
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liefs.  The  court  also  rejected  the  university's  conten- 
tion that  the  existence  of  an  officially  condoned  gay 
association  would  increase  the  opportunity  for 
homosexual  contacts,  which  could  be  detrimental  to 
those  involved.  Students  have  the  right  to  choose,  the 

!   court  said,  even  if  that  choice  may  be  harmful  to  them. 

i   Though  the  state  may  constitutionally  regulate  con- 

'  duct  that  materially  disrupts  the  work  and  discipline  of 
the  school  or  may  exclude  those  convicted  of  an  illegal 

i  homosexual  act,  it  may  not  pujiish  the  condition  or 
status  of  being  a  homosexual;  nor  may  it  discriminate 
against  a  homosexual  association  that  is  neither  carrv- 

j    ing  out  nor  promoting  specific  illegal  conduct. 

Because  discrimination  against  a  homosexual  as- 
sociation does  not  serve  any  substantial  government 
interest,  the  university's  refusal  to  register  GAS  as  it 
would  other  political  and  social  student  organizations 
was  a  denial  of  equal  protection.  When  there  is  no 

:  violation  of  the  laws  prohibiting  homosexual  acts,  an 
organization  that  counsels  homosexuals  must  receive 
the  same  benefits  as  are  available  to  other  student 
organizations. 

Dismissal  of  a  Teacher:  Impartiality  of  Board,  Rules 
of  Evidence,  Insubordination,  Immorality,  Neglect 
of  Duty.  Thompson  v.  Wake  Couut\  Board  oj  Education,  3  1 
N.C.  App.  401  (1976),  revd,  1_  N.C.  _  (April  14, 
1977). 

!  Facts:  Charging  Thompson,  a  tenured  teacher,  with 
(1)  mental  incapacity,  (2)  immorality,  (3)  insubordina- 
tion, and  (4)  neglect  of  duty,  a  school  superintendent 
sought  immediate  suspension  and  permanent  dismis- 
sal under  the  North  Carolina  tenure  act.  Following  a 
review  by  a  "professional  review  committee"  that 
found  the  superintendent's  grounds  for  dismissal  to  be 
unsubstantiated,  the  board  of  education  found  suffi- 
cient evidence  to  dismiss  Thompson  on  all  four 
grounds.  Thompson  appealed  the  dismissal  to  the 
superior  court,  which  reversed  the  board  on  all  its 
findings  and  ordered  Thompson  reinstated.  The 
school  board  appealed  to  the  North  Carolina  Court  of 
Appeals,  which  reversed  on  the  charge  of  neglect  of 
duty,  thereby  upholding  the  dismissal.  On  appeal,  the 
North  Carolina  Supreme  Court  sustained  all  the  find- 
ings of  the  court  of  appeals  (below)  except  for  the 
seventh,  neglect  of  duty.  It  reversed  on  this  issue  and 
ordered  the  teacher  reinstated  with  back  wages. 
The  Court  of  Appeals'  findings  were  as  follows: 
(1)  Does  participation  by  a  board  of  education  in 
both  the  initial  decision  to  suspend  immediately  and 
the  later  decision  to  dismiss  a  teacher  deny  procedural 
due  process?  No. 

Citing  Hortonville  Joint  School  District  v.  Hortonville 

|,  Educational  Association,  49  L.Ed.  2d  1  (1976),  the  court 

held  that  a  board  of  education  can  be  impartial  enough 

that  it  may  first  (a)  find  "that  cause  exists"  for  im- 


mediate suspension,  and  later  (b)  serve  as  the  hearing 
body  to  determine  whether  the  teacher  should  be  dis- 
missed. The  court  found  these  two  acts  to  be  separate 
functions  because  the  board  does  not  reach  the  merits 
of  the  case  until  it  holds  its  formal  hearing. 

(2)  Is  a  teacher  denied  procedural  due  process  if  the 
board's  attorney  participates  in  the  dismissal  hearing 
by  cross-examining  witnesses?  No. 

Although  the  state  statute,  G.S.  115-142(j)(3),  enti- 
tles the  superintendent,  not  the  board,  to  be  rep- 
resented at  the  hearing,  the  participation  of  the 
board's  attorney  in  this  hearing  did  not  prejudice  the 
teacher. 

(3)  Is  the  teacher  entided  to  a  trial  de  novo  in  the 
superior  court?  No.  A  dismissed  teacher  is  not  entitled 
to  a  trial  de  novo. 

The  school  board's  decision  will  stand  unless  the 
court  finds  one  of  the  flaws  specified  in  the  Adminis- 
trative Procedure  Act  (G.S.  150A-5I)  as  errors  upon 
which  agency  decisions  may  be  reversed.  The  court 
may  not  weigh  the  evidence  and  substitute  its  evalua- 
tion for  the  board's. 

(4)  Must  the  rules  of  evidence  as  applied  in  a  trial 
court  be  followed  in  a  school  dismissal  case?  No. 

The  Administrative  Procedure  Act,  which  requires 
state  agencies  to  apply  most  of  the  standard  rules  of 
evidence  in  administrative  hearings,  does  not  applv  to 
boards  of  education.  (See  G.S.  150A-2.)  (The  Attorney 
General  also  has  ruled  that  the  APA  does  not  apply  to 
community  colleges  and  technical  institutes.)  How- 
ever, G.S.  115-142(j)(2)  provides  that  the  board  of 
education  is  to  set  out  the  applicable  rules  governing 
teacher  dismissal  proceedings.  [See  Phay,  Teacher  Dis- 
missal and  Nonrenewal  of  Teacher  Contracts  (1972),  for 
proposed  school  board  hearing  procedures  on  dismis- 
sal of  tenured  teachers.]  Because  the  Wake  County 
Board  had  not  adopted  hearing  rules,  it  followed  the 
general  hearing  procedures  adopted  by  the  State 
Board  of  Education. 

(5)  What  constitutes  insubordination? 

"Insubordination  imparts  a  willful  disregard  of  ex- 
press or  implied  directions  of  the  employer  and  a 
refusal  to  obey  reasonable  orders."  A  local  board  need 
not  tell  its  teachers  in  advance  of  all  possible  types  of 
misconduct  before  it  can  find  a  teacher  guilty  of  insub- 
ordination. "[RJepeated  acts  of  teacher  misconduct 
which  are  obviously  contrary  to  accepted  standards  of 
behavior  in  the  teaching  profession  and  the  commu- 
nity in  general  should  constitute  insubordinate  con- 
duct." There  was  insufficient  evidence  to  prove  insub- 
ordination in  this  case. 

(6)  Does  characterizing  a  female  student  as  a  whore 
constitute  immorality?  No. 

(7)  Does  permitting  students  under  one's  supervi- 
sion to  settle  disputes  by  fighting  in  violation  of  school 
rules  constitute  neglect  of  duty?  Yes.  It  was  on  the  basis 
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of  this  finding  that  the  Court  of  Appeals  reversed  the 
trial  court  ard  ordered  the  dismissal.  The  teacher  then 
appealed  to  the  North  Carolina  Supreme  Court. 

Decision  of  the  Supreme  Court:  After  agreeing  with  the 
decision  of  the  Court  of  Appeals  regarding  the  charges 
of  immoralitv,  insubordination,  and  physical  or  men- 
tal incapacity,  the  Supreine  Court  examined  the  scope 
of  judicial  review  that  must  be  applied  in  evaluating 
the  charge  of  neglect  of  duty.  The  statute  allows  a 
court  to  reverse  the  school  board's  decision  only  if  the 
findings  or  decisions  of  the  school  board  are  "[u]nsup- 
ported  by  competent,  material,  and  substantial  evi- 
dence in  view  of  the  entire  record."  The  Court  con- 
cluded that  this  "whole  record"  test  requires  the  court 
to  examine  not  only  the  evidence  supporting  the 
school  board's  decision  but  also  other  evidence  appear- 
ing on  the  record  that  contradicts  or  detracts  from  the 
school  board's  decision,  including  in  this  case  tes- 
timony of  witnesses  and  the  panel  report  of  the  profes- 
sional review  committee.  However,  the  court  may  not 
substitute  its  own  judgment  for  the  school  board's  if 
there  are  two  views  in  reasonable  conflict. 

The  Com  t  then  reviewed  the  evidence  presented.  It 
found  the  evidence  in  conflict,  and  also  found  signifi- 
cant the  fact  that  the  report  of  the  professional  review 
committee,  an  impartial  panel  of  teachers  and  laymen 
froiTi  outside  the  county,  disagreed  with  the  school 
board's  conclusions.  Although  the  panel  report  is  not 
determinative,  when  its  finding  is  contrary  to  those  of 
the  school  board,  it  "detracts  from  the  substantiality  of 
the  evidence  supporting  the  board's  findings  and  con- 
clusions." 

The  Court  concluded  that  when  a  tenured  teacher's 
ability  to  maintain  order  and  discipline  is  being  judged 
solely  on  the  basis  of  a  single  incident,  the  evidence 
must  be  clear.  Although  the  evidence  supporting  the 
board's  decision  in  this  case  might  be  considered  sub- 
stantial when  standing  alone,  it  was  insubstantial  in 
\iew  of  the  entire  record. 

Tuition  Grants  to  Private  Colleges  Upheld.  Smith  v. 
Board  of  Governors,  No.  C-C-76-131  (W.D.N.C.  March 
30,  1977). 

Facts:  Through  three  state-funded  programs.  North 
Carolina  extends  tuition  grants  and  scholarships  to 
North  Carolina  residents  enrolled  in  private  colleges 
and  universities  within  the  state.  However,  any  student 
pursuing  a  course  of  study  designed  primarily  as 
preparation  for  a  religious  vocation  is  ineligible  for  the 
assistance.  Furthermore,  the  schools  must  certify  that 
the  funds  are  used  only  for  secular  purposes. 

The  aid  provided  for  students  at  Belmont  Abbey 
College  and  at  Pfeiffer  College  was  challenged  on  the 
basis  that  sectarianism  was  so  pervasive  at  these 
church-related  colleges  that  the  programs  violated  the 
Establishment  Clause  of  the  First  Amendment.  Plain- 


tiffs did  not  contend  that  such  pervasive  sectarianism 
was  present  at  other  church-related  institutions,  like 
Duke  University. 

Holding:  After  examining  the  structure  and  opera- 
tions of  the  two  colleges,  the  court  applied  the  three- 
pan  test  adopted  b)  the  United  States  Supreme  Court 
in  Lemon  v.  Kurtzman,  403  U.S.  602  (1971),  for  deter- 
mining whether  state  aid  constitutes  an  establishment 
of  religion.  The  first  part  of  the  test  was  satisfied  when 
the  plaintiffs  conceded  that  the  scholarship  and  tuition 
assistance  programs  had  a  secular  legislative  purpose. 
The  court  then  considered  the  two  remaining  parts  of 
the  test:  Does  the  primary  effect  of  the  aid  either 
advance  or  inhibit  religion?  Is  there  excessive  entan- 
glement of  government  with  religion? 

The  court  focused  first  on  the  character  of  the  in- 
stitutions, concluding  that  the  colleges  were  not  "per- 
vasively sectarian."  The  court  found  that  both  schools 
were  indistinguishable  from  the  colleges  involved  in 
Roemerv.  Board  of  Public  Works,  426  U.S.  736  (1976),  in 
which  the  constitutionality  of  the  Maryland  aid  prog- 
ram was  upheld.  The  most  important  general  features 
of  the  colleges  were  that  they  enjoyed  a  high  degree  of 
autonomy:  their  primary  purpose  was  not  religious 
indoctrination:  they  did  not  require  students  to  accept 
any  religious  beliefs;  and  they  did  not  require  students 
to  practice  religious  rituals.  Therefore,  the  court  con- 
cluded that  the  schools  were  not  so  pervasively  religi- 
ous that  their  secular  activities  could  not  be  separated  | 
from  the  sectarian. 

The  court  also  rejected  the  argument  that  the  aid 
programs  were  invalid  because  the  availabilit)  of  state 
funds  permitted  more  of  the  college's  own  funds  to  be 
used  for  sectarian  purposes.  It  noted  that  this  argu- 
ment was  specifically  rejected  by  the  United  States 
Supreme  Court  in  Roemer,  concluding: 

Of  course,  the  colleges  receive  a  benefit  from 
these  funds.  Without  such  funds  they  might  have 
fewer  students,  be  able  to  charge  less  tuition,  or 
be  forced  to  divert  other  resources  to  student  aid. 
In  each  of  these  events,  the  receipt  of  these  funds 
may  be  said  to  free  other  college  funds  for  secta- 
rian purposes  which,  otherwise,  might  not  be 
available.  That,  however,  is  the  precise  reasoning 
which  the  Supreme  Court  held  in  Roemerwas  in- 
sufficient for  First  Amendment  invalidation  of 
the  program. 
The  court's  analysis  led  it  to  conclude  that  the  state's 
purpose  in  providing  the  assistance  was  a  secular  one; 
the  use  of  the  funds  was  secular;  the  aid  programs 
primarily  benefited  students  and  their  families;  the 
colleges  were  not  pervasively  sectarian;  and  the  small 
amount  of  state  supervision  required  by  the  funding 
process  minimized  problems  of  government  entan- 
glement with  religion.  Thus  the  court  upheld  the  con-    , 
stitutionality  of  the  scholarship  and  tuition  assistance 
programs. 
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Introduction:   When  the  School  Law  Bulletin  containing  my  article 
on  federal  and  state  law  affecting  the  education  of  handicapped  children 
was  issued,  the  North  Carolina  General  Assembly  had  not  yet  passed  Ch. 
927,  1977  Session  Laws,  "An  Act  to  Provide  for  a  System  of  Educational 
Opportunities  for  all  Children  Requiring  Special  Education,"  the  so- 
called  "Creech  bill,"  after  Rep.  Wm.  Creech  of  Wake  County,  its  sponsor. 
That  act  was  ratified  and  became  effective  on  July  1,  1977.   The  purpose 
of  this  Supplement  is  to  update  my  earlier  article  to  take  into  account 
the  new  state  law. 


COVERAGE 

Although  all  state  and  local  agencies  furnishing  special  education 
were  covered  under  the  terms  of  P.L.  94-142  and  Sec.  504  of  the  Rehabili- 
tation Act,  the  North  Carolina  special  education  law  now  applies  to 
city,  county,  and  consolidated  school  administrative  units  and  to  the 
Departments  of  Human  Resources  and  Correction.   G.S.  115-364(a)  requires 
local  school  units  and  those  two  state  departments  to  furnish  special 
education  and  related  services  to  all  exceptional  children  in  their 
care,  custody,  management,  jurisdiction,  control,  or  programs. 

G.S.  115-84 (a)  requires  local  school  units  and  the  two  departments 
to  try  to  offer  special  education  and  related  services  locally  and  to 
try  to  purchase  these  services  from  other  state,  local,  or  private 
agencies  before  developing  new  or  additional  services.   It  also  states 
that  new  or  additional  services  may  be  developed  with  the  approval  of 
the- State  Board  of  Education  only  when  the  services  are  not  being  pro- 
vided by  existing  public  or  private  resources  or  cannot  be  purchased 
from  existing  providers. 

The  Board  has  jurisdiction  over  the  design  and  content  of  special 
education  and  related  services  of  the  Departments  of  Human  Resources  and 
Correction  [G.S.  115-364(a)].   It  also  has  the  power  to  set,  by  regulation, 
personnel  qualifications  for  employees  in  local  school  units  and  the  two 
departments.   Tlie  Board  may  contract  with  those  departments  to  furnish 
services  for  children  in  their  institutions  (e.g.,  mental  retardation 
centers,  hospitals,  and  youth  corrections  facilities)  and  has  the  power 
to  review,  revise,  and  approve  their  plans  for  providing  special  education 
and  related  services  to  institutionalized  children  with  special  needs 
[G.S. 115-364 (a)] .   Those  departments  must  annually  submit  their  special 
education  plans  to  the  Board,  which  may  set  the  standards  for  special 
education  programs  administered  by  those  departments  and  by  local  school 
units,  and  may  grant  exceptions  to  its  standards  to  those  departments. 
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The  Board  must  have  a  plan  for  providing  special  education  and 
related  services.   The  act  sets  forth  the  plan's  contents,  which  include 
an  annual  census  of  children  with  special  needs,  diagnostic  and  evaluation 
procedures,  inventories  of  special  education  personnel  and  facilities, 
standards  for  educating  such  children,  and  personnel  development  programs. 
The  Board  must  submit  the  plan  to  the  General  Assembly  and  must  revise 
it  each  year  [G.S.  115-364(b)  and  (c) ] . 

Each  local  school  unit  and  the  Departments  of  Human  Resources  and 
Correction  also  must  (1)  submit  annual  reports  to  the  Board  on  their 
respective  special  education  activities,  (2)  adopt  two-year  plans  for 
educating  children  with  special  needs,  (3)  furnish  a  free  appropriate 
education  for  such  children,  and  (A)  conduct  an  annual  census  of  them 
[G.S.  115-364(e)  through  (h) ] . 


WHO  ARE  HANDICAPPED  CHILDREN? 


Under  the  1974  Equal  Educational  Opportunities  Act  (Ch.  1293,  1973 
S.L.,  2d  Sess.,  1974,  as  amended  by  Ch.  151  and  Ch.  563,  1975  S.L.), 
North  Carolina  addressed  the  educational  claims  of  "children  with  special 
needs"  and  described  those  children  as  including  pregnant  and  gifted  and 
talented  children,  a  broader  coverage  than  obtains  under  federal  law. 
Ch.  927  redefined  special  needs  children  to  include  children  between  the 
ages  of  five  and  18  (i.e.,  five  through  17;  federal  law  applies  to 
handicapped  children  through  age  18)  who  because  of  permanent  or  temporary 
mental,  physical,  or  emotional  handicaps  need  special  education,  are 
unable  to  have  all  their  needs  met  in  a  regular  class  without  special 
education  or  related  services,  or  are  unable  to  be  adequately  educated 
in  the  public  schools.   The  law  applies  to  children  who  are  mentally 
retarded,  epileptic,  learning  disabled,  cerebral  palsied,  seriously 
emotionally  disturbed,  orthopedically  impaired,  autistic,  multiply 
handicapped,  pregnant,  hearing-impaired,  speech- impaired,  blind  or 
visually  impaired,  gentically  impaired,  and  gifted  and  talented  [G.S. 
115-363]. 


ZERO-REJECT 


1.   Full-Service  Goals.   In  North  Carolina,  children  aged  6  through 
16  are  required  to  attend  public  school  [G.S.  115-162,  -166].   Some 
handicapped  children  may  continue  in  school  until  they  become  18  or  21 
[G.S.  115-163,  -172].   The  deadline  for  "full  service"  to  children  with 
special  needs  in  North  Carolina  remains  1982  (under  the  EEOA)  but  as  of 
July  1,  1977,  no  child  with  special  needs  may  be  excluded  from  school 
[G.S.  115-370].   Early  childhood  education  (ages  birth  through  4)  and 
extended  secondary  education  (ages  19  through  21)  is  permissible  [G.S. 
115-380(b)].   Children  who  are  suspended  or  expelled  for  a  period  of 
more  than  10  days  or  for  consecutive  periods  that  total  more  than  10 
days  because  they  pose  a  risk  of  injury  to  themselves  or  others  or 
because  they  are  disrupting  or  are  threatening  to  substantially  disrupt 


the  education  of  others  are  entitled  to  be  given  essential  special 
education  or  related  services  during  the  period  of  their  suspension  or 
expulsion  [G.S.  115-371], 

No  matriculation  or  tuition  or  other  fees  may  be  charged  to  children 
with  special  needs  or  their  parents  or  guardians  unless  those  fees  also 
are  required  uniformly  of  all  public  school  students;   the  Department  of 
Human  Resources  may,  however,  charge  for  non-educational  expenses  [G.S. 
115-364(1)]. 

2.  Coverage  -  LEAs,  Residential  Facilities,  and  Private  Schools. 

As  noted,  Ch.  927  applies  to  city,  county  and  consolidated  school  adminis- 
trative units  and  the  Departments  of  Human  Resources  and  Correction 
[G.S.  115-^364].   Thus,  Ch.  927  covers  both  the  community  and  residential 
services  of  those  departments. 

If  it  appears  that  a  child  should  receive  his  education  in  a  program 
operated  by  the  Department  of  Human  Resources,  the  child's  local  school 
unit  must  confer  with  staff  of  the  Department  so  they  may  jolntj-y  determine 
if  it  is  appropriate  to  place  the  child  In  a  DHR  program  and  so  they 
also  may  jointly  develop  the  child's  individualized  education  program 
(lEP)  [G.S.  115-370]. 

If  a  local  school  unit  places  a  child  in  a  private  school,  it  must 
pay  the  full  cost  of  the  school;  if  the  parent  places  the  child  in  that 
program,  the  parent  pays  the  full  cost.   A  child  placed  in  a  private 
school  continues  to  have  all  the  rights  he  would  have  if  he  were  served 
by  the  local  school  unit  [G.S.  115-374]. 

3.  Child  Census.   A  state  and  local  census  of  children  with  special 
needs  is  required  by  G.S.  115-364;  North  Carolina  already  had  been 
conducting  a  child  census  under  the  1974  EEOA. 

4.  Service  Priorities.   State  law  does  not  specify  that  certain 
children  with  special  needs  have  a  higher  claim  than  others  to  state  or 
local  funds  appropriated  to  help  educate  children  with  special  needs. 

5.  Appropriate  education  and  functional  exclusion.  Both  the  EEOA 
and  Ch.  927  require  an  appropriate  education  for  children  with  special 
needs  [G.S.  115-364(1)]. 

6.  Single-agency  responsibility.   G.S.  115-364  imposes  on  the  State 
Board  of  Education  the  duty  of  causing  local  school  units  and  the  Depart- 
ments of  Human  Resources  and  Corrections  to  provide  special  education 
and  related  services  to  all  special  needs  children  in  their  programs. 
Thus,  North  Carolina  law  now  conforms  to  federal  requirements  for  single- 
agency  responsibility. 


IMPROPER  TESTING.  MISCLASSIFICATION.  AJJD  INAPPROPRIATE  PLACEMENT 

1.  Nondiscriminatory  Testing  Procedures.   The  1977  legislation 
enacted  elaborate  provisions  for  nondiscriminatory  diagnosis  and  evaluation. 
Under  G.S.  115-372,  federal  requirements  of  nondiscriminatory  evaluation 
are  incorporated  into  state  law.   In  addition,  state  law  requires  a 
multi-disciplinary  evaluation  (medical  and  psychological  assessments  and 
recommendations  are  to  be  included  if  necessary;  educational  assessments 
and  recommendations  are  always  required) .  The  purpose  of  the  evaluation 
is  help  local  school  units  and  the  two  departments  determine  if  the 
child  has  special  needs,  diagnose  and  evaluate  those  needs,  propose 
special  education  programs  to  meet  those  needs,  and  provide  or  arrange 
to  provide  such  programs.   Evaluation  is  required  before  a  child  may  be 
placed  in  a  special  education  program,  removed  from  one  and  placed  in  a 
regular  school  program,  transferred  from  one  type  of  special  education 
program  to  another,  removed  from  a  school  program  for  placement  in  a 
nonschool  program,  or  otherwise  treated  as  a  child  with  special  needs. 

Referrals  for  evaluation  apparently  may  be  made  by  any  school 
person.   They  must  be  in  writing,  state  why  the  evaluation  is  requested, 
and  be  transmitted  to  the  child's  teacher,  principal  and  superintendent 
or  to  chief  executive  officer  of  the  appropriate  DHR  or  DOC  agency. 
Within  30  days  after  receiving  the  referral,  the  local  school  unit  or 
agency  must  inform  the  child's  parents  what  evaluation  procedures  it 
will  follow  and  request  consent  for  evaluation.   If  the  parents  do  not 
consent,  the  school  unit  or  agency  may  not  evaluate  the  child  but  may 
ask.  for  a  due  process  hearing  and  evaluate  the  child  only  after  receiving 
an  order  from  a  due  process  hearing  officer  entitling  it  to  do  the 
evaluation. 

Unless  the  parents  object,  the  school  unit  or  agency  must  arrange 
for  the  evaluation  within  30  days  after  sending  notice  to  the  parents. 
After  completing  the  evaluation,  it  must  propose  an  educational  program 
for  the  student  and,  if  the  proposal  calls  for  special  education,  it 
must  explain  the  benefits  expected  from  the  program,  the  method  for 
monitoring  the  benefits,  and  a  statement  regarding  conditions  that  will 
indicate  whether  the  child  is  ready  to  participate  in  regular  education 
programs. 

The  educators  responsible  for  developing  the  child's  lEP  must 
reevaluate  the  child's  progress  annually  and,  on  the  basis  of  the  pre- 
viously stated  expected  benefits,  decide  whether  to  continue  or  discontinue 
the  child's  placement  and  program.   If  the  reevaluation  indicates  that 
the  placement  or  program  does  not  benefit  the  child,  they  must  recommend 
an  appropriate  reassignment  or  alteration  and  request  parental  consent 
for  the  change  (parental  consent  is  not,  however,  a  prerequisite  to 
change) . 

The  school  unit  or  agency  must  keep  a  complete  written  record  of 
all  diagnostic  and  evaluation  procedures  attempted,  their  results,  the 
conclusions  reached,  and  the  proposals  made. 

They  must  also  give  the  results,  findings  and  proposals  to  the 
child's  parents  within  15  calendar  days  after  the  evaluation  has  been 
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completed,  and,  no  more  than  five  days  after  that,  arrange  for  an 
interpretative  conference  with  the  parents;  the  conference  may  not  be 
held  more  than  30  calendar  days  after  it  is  scheduled.   The  parents  may 
waive  the  interpretative  conference. 

2.  Ceilings.   State  law  imposes  no  ceilings  on  the  number  of  children 
who  may  be  classified  as  having  special  needs. 

3.  Service  Priorities.   State  law  sets  no  priorities  on  which 
children  with  special  needs  are  entitled  to  priority  claims  on  state  or 
local  special  education  money. 

4.  Recoupment.  State  law  does  not  provide  for  the  recoupment  of 
state  money  from  school  units  or  departmental  agencies  if  children  are 
misclassified. 

5.  Accounting.   Financial  accounting  is  provided  for  in  the  State 
Plan  and  Local  Equal  Educational  Opportunity  Plan. 

6.  Due  Process  Hearing.   A  school  unit  or  departmental  agency  may 
initiate  a  due  process  hearing  if  the  parent  refuses  to  grant  consent  to 
the  evaluation  of  a  child  [G.S.  115-372].   The  parent  also  may  call  for 
a  due  process  hearing  if  the  placement  based  on  the  evaluation  seems 
objectionable  (see  discussion  of  due  process  in  Bulletin) . 


APPROPRIATE  AND  INDIVIDUALIZED  EDUCATION 

North  Carolina  gives  children  with  special  needs  a  right  to  an  lEP 
prepared  and  implemented  by  the  local  school  unit  or  departmental  agency 
in  conformity  with  federal  requirements  and  timelines.   In  DHR  facilities 
and.  programs,  lEPs  must  be  planned  in  collaboration  with  the  individuals 
responsible  for  the  child's  treatment  plan  and  must  be  coordinated, 
integrated,  and  internally  consistent  with  that  plan  [G.S.  115-372(f)]. 

The  State  Board  of  Education  must  adopt  rules  or  regulations  covering 
the  minimum  standards  for  lEPs  [G.S.  115-36A(d)]  and  the  Department  of 
Public  Instruction  must  monitor  the  effectiveness  of  lEPs  in  meeting 
children's  education  needs  [G.S.  115-'36A(k)  ]  . 


LEAST  RESTRICTIVE  APPROPRIATE  PLACEMENT 

The  1977  act  carries  forward  the  requirement  of  the  1974  EEOA  that 
children  with  special  needs  must  be  educated  in  the  least  restrictive 
appropriate  setting  as  that  term  is  defined  by  the  State  Board  of  Education 
(G.S.  115-364). 


